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ERR/Aurveyon
Independence of the National Regulatory Authorities

1. Introduction
1.1. Background

The Energy Regulatory Regional Association (ERRA) as a volunfagfinorganization of independent
energy regulatory bodies integrates 24 regulatory authorities as Full Members, 4 as Associate and 7 Affiliate
Members in the region of the Central Eastern Europe (CEE), BasitBurope (SEE), the Commonwealth of
Independent Sttes (CIS), the Baltic States and Affiliate members from Middle East, Africa and the USA.

The Constitution of ERRA describes the purposes and objectives of the Association. One of the purposes of
0KS ! aa2 O Mdstérkevgfoprieat ofistable EdgriRqulators with autonomy and authofitfp @ ¢ @ ¢ K
common understanding of ERRA members is that predictable, transparent adiscrdminative decisions

of the autonomous National Regulatory Authorities (NRA) are important for customers and energy
companis as well. This autonomy is important for a stable investment climate, which could support security
and quality of energy supply.

Due to this purpose of the Association ERRA is continuously engaged in the subject of regulatory autonomy
and authority. Inhe past ERRA has already preformed (ordered/ supported) different surveys on regulatory
autonomy among ERRA members:

- Regulatory Benchmarking Report for the CIS (20p&pared by Pierce Atwood,
- Issue Paper on Regulatory Independence (20p&pared byKEMA International B.V.

Exchanging information with the representatives of different Regional Regulatory Associations (RRA) and
with the Secretariat of the European Community Regulatory Board (ECRB) on the issue of measuring
regulatory independence the folving ideas occurred during 2014:

- aSFadz2NAy3 IyR . SYyOKYIFINJAyYy3a GKS owS3dz I G2NE L
bDAfFNRA LYRSE¢ 06AY RA JatRslgudstionedandSeiiafuafiGnyfiethod vas K (i |
used in 2014 by the Iberdmerican Asociation of Energy Regulators (ARIAE).

- The ERRA Secretariat learnt that ECRB was planning to launch a similar survey activity during the
summer of 2014, so the ECRB and ERRA Secretariats started to discuss the possibility of a joint
survey in order to and double workload on members who have membership in both organisations
(13 ERRA members are members of the Energy Community as well).

ERRA Secretariat prepared the first version of questionnaire (based on the Gilardi Index method) and shared
it with the ECRB Secretariat. The ECRB compiled a new joint questionnaire; taken into consideration the

original, but changed some of the questions and restructured the potential (multiple choice) amgviehs,

limit the use of answers calculating the Gilardi Indexbe able to calculate the different Gilardiicesand

to create aggregated results for comparison of ERRA members to each other and with other RRAs, we made
some assumptions (see the relevant chapter).

In July 2014 ERRA Presidium approved the contgghbwork with ECRBtogether with the new form of
the questionnaire for practical reasons utilising the possible synergy effects.

In July 2014 ERRA Secretariat launched the common questionnaire and it was sent to ERRA members with
the aim to provieé ERRA members with a closer look into regulatory independence in terms of political, legal
and financial independence and transparency. The questions were focusing on the main factors that
influence these areas and identifying good practices among ERR#erse

ERRA Secretariat collected the answers from those ERRA members (13 regulators), which are not members
of the ECRB, through online electronic suteey between July and September, 2014.
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We would like to express our gratitude to those employedéiseo6 member organisations who took part in
the data collection and provided us with all the information. The report could not be compiled without their
great job.

1.2. EvaluatiorProcess; Methodology

In the middle of September, 2014 ECRB internally agreedtie outline and timeline of the ECRB survey
report development. ECRB has also decided on the main orientation of the assessment criteria:
- referring to the 3rd Energy package of the EU legislation (including DG ENER's interpretative note on
NRA indeperghce),
- referring to the best practise experience in the Region and beyond,
- benchmarkingf best/least good practise against EU hasictise (not against practise within the
Energy Community only),
- insome cases (to be specified in the analysis/review by the ECRB) averages might be published only
with a view to respect confidentiality.

Taking into consideration, that several A6d member ERRA members are not interested in the benchmark
to the EU bespractice in October, 2014 ERRA Presidium created the following position on the evaluation of
the answers and analysis of the elements of regulatory independence:

- 9ww! gAfft S@rfdzaadS ff GKS 9ww! YSYOSNEQ Fyags

- The ERRA Report &egulatory Independence will introduce the requirements of the 3rd Energy
package, together with the meaning of these requirements (does not benchmark the ERRA members
G2 GKSasS 9! NBI|dZANBYSyida FyR (2 GKS aoSaid 9dzNe

- ERRA will evaluate the savers to the average and to the best ERRA practices and point out the
possible developments for reaching the requirements of the 3rd Package. The different national
practices will not be assessed individually, but in the internal ERRA report thereanplbssbility
for all members to compare their legal/regulatory framework and their circumstances with the other
solutions.

- 9ww! gAft S@Ffda 0S GKS FTyasgSNAR 2F SIFOK 9ww! Y
AYRSE¢ YS i K asBumpoasiatndimitatiénd) s wello have a chance for comparison of
0KS fS@St 2F RAFFSNBY(G AYRAOFG2NE aYSIF adaNRAy 3Ié
alimited way with members of other RRAs.

- On the publication of the Report:

- the detailed answes and commentsof the ERRA membessill be available for ERRA
members only

- the ERRA members could discaisd commenthe publicly available part of the assessment
before publishingin the form of a special open report),

- the sensitive issues (salarydewef regulatory staff and Board Members/decision makaees)
planned to handlén a very general way.

The survey was filled by the following national regulatory organizations:

- AlbaniarEnergy Regulator (ERE)

- Public Services Regulatory Commissidrménia(PSRC)

- Tariff (Price) Council Azerbaijan

- State Electricity Regulatory CommissioBasnia and Herzegovi(RERC)
- State Energy and Water Regulatory Commissi@ulgarigd SEWRC)

- Electricity Sector Regulatory AgencZameroornARSEL)

- CroatianEnergy Regulatory Agency (HERA)

- EstonianCompetition Authority

- GeorgiarNational Energy and Water Supply (GNERC)

4
6 ERRA 2015



- HungariarEnergy and Public Utility Regulatory Authority (HEA)

- Commitee for Regulation of Natural Monopoliesid Protection of Competitioat the Ministry of
National Economy of the Republid&@zakhstan

- State Agencfor Fuel and Energy Regulation at the Government oKyfrgyz Republic

- Public Utilities Commission lcdtvia(PUC)

- National Commission for Ener@gntrol and Prices tithuania NCC)

- Energy Regulatory CommissiomMaicedonia ERC)

- Energy Regulatory AgencyMdntenegro*

- NigerianElectricity Regulatory Commission (NERC)

- Energy Regulatory OfficePdland ERO)

- National Energy Regulatory AuthoofyfRomanig ANRE})

- Federal Tariff Service of tRussian Federatiqir TS)

- Electricity and Cogeneration Regulatory Authoritgaxidi ArabiéECRA)

- Energy Agency of the RepubliSefbia*

- Regulatory Office for Network IndustriesStdvakigRONI)

- EnergyMarket Regulatory Authority durkey EMRAY¥

- National Commission for State Energy Regulatittki@ine(NERC)

- Energy Regulatory Office NMIK(ERO¥

Organizations highlighted with are both ECRB and ERRA Members. ECRB is doing its detailesl analysi
separately.

The distribution of the NRAs between different organisations could be seen below:

NRA ERRA ECRB EU
Albania (ERE) + +

Armenia (PSRC) +

Azerbaijan(TC) +

Bosnia and Herzegovina (SER! + +

Bulgaria (SEWRC) + + +
Cameroon (ARSEL) +

Croatia (HERA) + + +
Estonia ECA) + +
Georgia (GNERC) + +

Hungary (HEA) + + +
Kazakhstan +

Kyrgyz Republic +

Latvia (PUC) + +
Lithuania (NCC) + +
Macedonia (ERC) + +
Montenegro(ERA) + +
Nigeria(NERC) +

Poland (ERO) + +
Romanigd ANRE) + + +
Russian Federation (FTS) +

Saudi Arabia (ECRA) +

Serbig AERS) + +

Slovakia (RONI) + +
Turkey (EMRA) +

Ukraine (NERC) + +

UNMIK (ERO) + +
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In the Survey the data and information of the following ERRA memberassassed/analysed and in the
Report the results are introduced
Albania, Armenia, Azerbaijan, Boshia and Herzegovina, Bulgaria, Cameroon, Croatia, Estonia, Georgia,

Hungary, Kazakhstan, Kyrgyzstan, Latvia, Lithuania, Macedonia, Montenegro, Nigeria,R@oland,
Russia, Saudi Arabia, Serbia, Slovakia, Turkey, Ukraine and UNMIK.

1.3. Structure of theSurvey

The objective of this paper is to provide ERRA members with a closer look into regulatory autonomy in terms
of political legaland financialindependencetransparencyand some other special issues. Each of these
different terms of regulatory independence will be discussed in separate chapters of this Report;
- introducing therequirements of the 3rd Energy package with their description (basatieoDG
ENER's interpretative note on NRA independence (Brussels, 22 January 2010: European Commission
{OFFF 22Ny AYy3 tFLISNY oLYGSNIINBGFGASBS b23S 2y
the Internal Market in Electricity and Directive 2009/T3/Eoncerning Common Rules for the
Internal Market in Natural Gag KS wS3dzf  62NB ! dzi K2NRAGASa¢ 0T
- highlighting the factors that influence the main areas of regulatory independence and transparent
operation;
- evaluating the submitted answers by determiningdypractices and measures in ERRA members,
and comparing some less robust national practices to the average and to the best ERRA practices,
- identifying possible developments.

¢KS OFfOdA FGA2Yy NBANFRIAEL FSHEKBSRAF FREARIY S GO A WINRE
chapter.
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2.  Evaluation of different Dimensions of Regulatory Independence and Transparent Operation

2.1. The Importance and théeneralMeaning of the Regulatory Independence

ERRA members are dégmnvolved in the liberalisation process of their energy sector. National Regulatory
Authoritiesq as independent agencies empowered with regulatory responsibgities important elements
of the ongoing energy reform.

Establishing an independent aggnand creating legal framework to ensure its operation independently
FNRBY Ay@Saidiz2Nna AyaSNBad yR akK2NI GSNY LRftAGAOL
countries with limited tradition of independent public institutions and lichitegulatory experience and
capacity.
Even if a number of measures have already been set by law ensuring regulatory independence, many issues
still remain questionable. Governments are very often reluctant to restrain political control/influence over
regubtory decisions. The key issue is to balance the interest of the regulated natural monopolies (investors
and licensed companies), market players and the different segments of consumers (household customers,
small and medium sized energy users and indlistriatusers) and to implement the energy policy
measures, set by the government. The NRA should have the necessary power to regreaktmegulatory
decisiong; the short and long term interests of the consumers;
- as short term intered & O 2 vy énkergydg@pphaviith sufficient service quality levehffordable
energy prices for households, and on market based prices for industry ensuring their international
competitiveness,
- as long term interestensuring security of energy supply, which meansqaake regulatory
incentives to keep healthy capacity balance/generation adequacy (new generation investment) and
support for continuous development of the network systems.

Although many countries have established institutional framework, it is quedgonhbther they operate

as truly independent regulatory authorities. The formal independenpeovided by the existing legal
framework with full authorisation delegated to the regulatodoes not necessarily mean real (de facto)
autonomous operation andecisions of the regulator. There are cases, when the regulatory decision makers
voluntary follow the short term political interest.

The lack of autonomous regulatory decisions, the missing predictability, level playing field and transparency
in the regul#ory actions represent uncertainty, which means regulatory risk. This regulatory risk could be
reflected in risk premium, which is a painful burden on the-eswts; in the form of delayed or even
suspended investments (generation, production, storage meivork), in higher network tariffs and
commodity prices. The regulatory risk could negatively influence the social welfare and the competitiveness
of the national economy.

Articles 35(4) of the Electricity Directied 39(4) of the Gas DirectiyerovidS T2 NJ (i K Mentbert £ 2 6 A
States shall guarantee thiadependencef the regulatory authority and shall ensure that it exercises its
powersimpartiallyand transparentlf2 These Articles refer toWNBS 3 dzf | G2 NB Gl a1 & O2y ¥FS!
5ANBOGAOSwae FyR NBflIGSR tS3aratlriArzyQ

The European Commission Directorate General Energy (DG ENER) issued an interpretative note on NRA
independenc&which states that this phrase is to be understood as the duties and powers under Articles 37

of the Eletricity Directive and 41 of the Gas Directive but also as any other duty of the NRA originated from

! Directive 2009/72/EC Concerning Common Rules fdntamal Market in Electricity
®Directive 2009/73/EConcerning Common Rules for the Internal Market in Natural Gas
] NHza &aStfas HH WHydzZd NBE HamMnY 9dz2NRLISHY [/ 2YYA&darzy {GFFF

Concerning Common Rules for the Internal Market in Electricity and Dir2@€9é73/EC Concerning Common Rules
for the Internal Market in Natural Ga¢ KS wS3dzf | 4§2NB ! dzi K2NRGAS&aé0
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any other Electricity and Gas Regulations. The interpretative note gives some explanation to the above
highlighted expressions (attributes):

Impatrtiality
Impartiality is aimed at guaranteeing that the NRA acts and takes decisions in a neutral way, based on
202S0GAQOS ONRGSNRAI YR YSGK2R2t23ASad Ly GKS @A

requirement means that Member States must provide dizsuasive civil, administrative and/or criminal
sanctions in case of violationstieé provisions on impartiality

Transparency

¢CKS bw! Ydza i Ffaz2 OFNNE 2dzi Ada Grata Ay | OGN y:
services this mearigst that the NRAs must adopt and publish their rules of procedure. These should include

at least procedures for decision making. Compliance with the transparency requirement also means that the
NRAs must have clear contact points for all stakeholdersisip information on their own organisation

and structure.

Asecondl aLJISOiG 2F GNX yaLl NByoOex Ay (KS @AS¢g 2F GKS |/
consult stakeholders before taking important decisions. This should at least incluidgdipgkdocuments

ahead of public consultations and organising public hearings.

Preferably this would also include the obligation, for the NRA, to publish a document after public
consultation giving an overview of the comments received, of those that aeee into account and the

reasons why other comments were not taken into account.

Thirdyy RSOA&AA2YAa 2F (GKS bw! Ydzad oS YIRS | @F At of
requirements). This will enable the parties affected by a decision anduliie o be informed about the

reasons why a decision was taken and, hence, become aware of the impatrtiality with which the NRA fulfils its
duties and exercises its powers.

Independence

Article 35(4) of the Electricity Directive and Article 39(4) of e irective spell out in more detail the
independence requirements that need to be met by the NRA. Whereas subparagraph (a) refers to the
independence of the NRA as an organisation, subparagraph (b) refers to the independence of the NRA staff
and personsesponsible for its management.

Independence of the NRA as an organisation

Pursuant to Article 35(4) (a) of the Electricity Directive and Article 39(4) (a) of the Gas DWeGtieS
regulatory authority isegally distinctand functionally independerf N2 ¥ | y& 2 G KSNJ Lzt A O
when carrying out the regulatory tasks conferred upon it by the Electricity and Gas Directives.

Independence in the legislation of the Third Energy Package concerns not only the electricity and gas
industry but ale any other public body (including national, local or regional government, municipalities and
political organisations or structures) or private body.

[ S3I f f dneaRsAtialitheyNRA énust be created as a separate and distinct legal entity from any
Ministry or other government body. This provision is closely linked to the requirement that the NRA should
be able to take autonomous decisions.

Notwithstanding national administrative rules, it should be the sole responsibility of the NRA to determine
how it operates and is managed, including staffidlated matters. These provisions thus seem to rule out
any hierarchical link between the NRA and any other body or institution. Based on this interpretation;
moreover, the NRA can no longer be part of a Ministr
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Independence of the NRA staff and persons responsible for its management

Article 35(4) (b) of the Electricity Directive and Article 39(4) (b) of the Gas Directive difputatiowing:
GaSYOSNI {(GlFGSa akKlfft Sy sedovuidry iagkd conferrapkirStby tiid Diadeive y 3 2
and related legislation, the regulatory authority ensures ttgastaff and the persons responsible for its
management:

() actindependently from any market interest;

(i) and do not seek or take dict instructions from any government or other publicpoivate
entity when carrying out the regulatory tasks. This requirement is withi@jiidice to close
cooperation, as appropriate, with other relevant natiomaathorities or to general policy
guidelnes issued by the government not related tob® I dzf | § 2 NB L2 6SNAR | YR

¢tKSaS LINPOAAAZ2YEA 2y (KS AYRSLISYRSYyOS 2F (KS bw! Q&
key requirements because they are aimed at ensuring that reguldgaigions are not affected by political

and specific economic interests, thereby creating a stable and predictable investment climate. The aim of the
LINE GA&AA2Y A& AYRSSR (2 3dza NryiSS dGkKFG FEf adaGrF¥F
(Commissioners, Directors, Board memberembers of the chamber, etc.) act independently from any
market interest (covering both the private and the public sectors) and impartially in the exercise of their
powers and the fulfilment of their duties. When takin | RS OA&A2y X bw! Qa adl FF |
inclined to take account of considerations other than the general interest.

Based on the Interpretative Note the above mentioned Articles [35(4) (b) and 39(4) (b)] of the Directives
require EU Member Sies to develop rules preventing all staff and the persons responsible for their
management from pursuing any activity or holding any position or office with an electricity or gas
undertaking, and from holding shares or having any other interests in dricéleor gas undertaking. The
ERRA survey devoted some questions to the existence and content of these rules.

LI NI FNRY (GKS SadlofAakKyYSyd 2F 3ISYySNIft Nz Sa 2y
for their management it is important & the assessment of compliance with the independence criteria is
done on a casky-case basis.

5SLISYRAY3 2y GKS ylraAz2ylt O2yaltAaddziazysr AG O2dzZ R
framework within which the NRA must operate, e.g. conng security of supply, renewables or energy
efficiency targets. However, general energy policy guidelines issued by the government must not encroach
2y GKS bw! Qa AYRSLISYRSYOS IyR ldzi2zy2Yeo

The provisions on independence do not deprive the NRA of thebgidg (and duty) to consult and
cooperate with other relevant (national and regional) authorities, such as regulatory authorities at regional
level or competition authorities. This follows from the text of the Electricity and Gas Directives concerning
cooperation at national and supranational level. Pursuant to Article 38(1) of the Electricity Directive and
Article 42(1) of the Gas Directive, NRAs have the duty to closely consult and cooperate with each other and
with the Agency (ACER), especially oesdvorder issues. This provision gives the NRA a broad mandate and
Oft SI NJ Rdzié G2 SEOKIy3aS Wlye AyF2NXIGAZY ySOS&aal N
gives guidance on the exchange of confidential information in this contexteteiving authority must

ensure the same level of confidentiality as that required of the originating authority.

Article 35(5) of the Electricity Directive and Article 39(5) of the Gas Directive provide for two specific sets of
(legalandfinancia) rules aimed aprotecting the independencef the NRA. They require EU Member States
to ensurethat:
a o théregulatory authority can takeutonomous decisionsndependently fromany political body,
and hasseparate annual budget allocationwith autonomy in the implementation of the
allocated budget, anddequate human and financial resourtesarry out its duties; and
(b) the members of the board of the regulatory authority or, in the absence of a board, the
NB 3dz | G2 NE | dajeihenNaeliappaidted fosfiked terinof five up to seven years,
renewable once
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In regard to point (b) of the first subparagraph, Member States shall ensappeopriate rotation scheme

for the board or the top management. The memberthefboard or in the absence of a board, members of

the top management may lrelieved from office during their term only if they no longer fulfil the conditions
setoutAy G KAa ! NIAOES 2NJ KF@S 06SSy 3Fdzatde 2F YAalz2yR

Based on the Interpretatv Note these¢ above mentionedg provisions imply the following legal and

financial conditions ensuring regulatory independence:

- The NRA must be able to taketonomous decisionsndependently from any political, public or private
body. This has consequms ex ante (before a decision is taken) and ex post (after a decision is taken).
From an ex ante perspective, this requirement excludes any interference from the government or any
other public or private entity prior to an NRA decision. It also implasftthe NRA is to draft a work
programme for the coming year(s), it should be able do so autonomously, i.e. without the need for the
approval or consent of public authorities or any other third parties.

The ex post aspect of the requirement of having\lRA being able to take independent decisions means
that the decisions of the NRA are immediately binding and directly applicable without the need for any
formal or other approval or consent of another public authority or any other third parties. Morgbger
decisions by the NRA cannot be subject to review, suspension or veto by the government or the ministry.
This, of course, precludes neither judicial review nor appeal mechanisms before any other bodies
independent of the parties involved and of anygrmment.
- The NRA should haweparate annual budget allocationsn some countries, the budget of the
regulatory authority is paid directly by the electricity and gas undertakings/ license holders/consumers
(in which case there is a clear separate anbudget allocation). In other countries, the budget of the
NB3IdzZ F i2NE FdziK2NAGe Aa LING 2F GKS Gz2ar€ {drFd
O2ylGAydzSa (2 Frtft2¢ GKS NBIdzA F G2NE | dzil K2 NReise Qa o
now a clear need for separate annual budget allocations for the NRA.
- The NRA should hawtonomy in the implementation of the allocated budgéhis means that the
NRA, and only the NRA, can decide on how the allocated budget is spent. It maysaekh®r receive
any instruction on its budget spending. The approval of the budget of the NRA by the national legislator
does not constitute an obstacle to budgetary autonomy.

In accordance with the requirement that the NRA exercises its powersdranlg, the NRAs must report

on the way they spend their budget.

- The NRA has to hawdequate human and financial resourdescarry out its duties; as the new
9dzNR LISFY ! YA2Yy NMzf S& O0G¢KANR 9ySNHe tI OeNRBSEL |
this will affect the human and financial resources to be put at the disposal of the NRA. Given the
complexity of (energy) regulation, an NRA must be able to attract sufficiently qualified staff with various
backgrounds (lawyers, economists, engiagetc.).

- The members of the board of the NRA are appointed fored termof five to seven years, renewable
once. Governments can opt against the possibility for renewal, in which case the maximum term of
office is seven years.

- An appropriateotation sheme for the board i® be put in place. This means that the end date of the
term of office of the board members cannot be the same for all members. This could be achieved for
instance when the term of office of half of the members of the board endsvaydhrough the term of
office of the remaining board members.

- The members of the boarday be removedrom office during their term only if theyo longer fulfil the
conditionsset out in the Electricity and Gas Directives as regards their independdmeeedreen guilty
of misconductunder national law. Although the Electricity and Gas Directives leave room for rules
adopted at national or regional level as far as misconduct is concerned, it has to be stressed that the
possibility to remove a member dfe board during his or her term will apply in special cases only, such
as fraud, bribery and breaches of the independence or impartiality of the NRA.
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2 KSYy NBFSNNAYy3I G2 062FNR YSYOSNREIZ GKS 9t SOGN#HOAlE
F2NJ Ada YFyFr3asSySyidQ FyR WiKS NB3Idz I G2NB | dzi K2 NA
number of people) who, within the NRA, have the power to take decisions. Therefore the independence
requirements for board members apply to thosegmms within the NRA having the power to take binding
decisions (i.e. probably the members of the board of directors or the members of the management board or,
in absence of such a board, the top management).

Duties of the regulatory authority

The Electaity Directive (Articles 37) and the Gas Directive (Articles 41) provide clear requirements for the
duties of the NRA. Some of the duties are to be fulfilled solely by the NRA (core duty); other duties can be
carried out by other authoritieS.hese dutiegonstitute a minimum set of competences and Governments/
Parliaments may give the NRA additional powers to those specifiecbrEhgutiesnclude:

- duties in relation tdariffs’ for access to transmission and distribution netwofixing or approvingin
accordance with transparent criteria, transmission or distributasiifs or their methodologiegfour
options as regards the way tariffs for network access and balancing services are established: the NRA
fixes the tariffs, the NRA fixes the methadpl, the NRA approves the tariffs or the NRA approves the
methodology);

- duties in relation tounbundling ensuring that there are no cresabsidies between transmission,
distribution, liguefied natural gas, storage, and supply activities;

- duties in relatn to thegeneral oversight of energy companiessuring compliance of transmission and
distribution system operators, system owners (where relevant) and electricity or gas undertakings with
their obligations These duties broadly relate tmonitoring acess to networks and infrastructure,
monitoring markets and the development of competition, and monitoring consumer protection
measures. It is possible to decide that the monitoring duties are to be carried out by authorities other
than the NRA. If nationabovernment/Parliament chooses to do so, it must guarantee that the
information resulting from this monitoring will, as soon as possible, be made available to the NRA.

- duties in relation taconsumer protectionhelping to ensure, together with other regdnt authorities,
that the consumer protection measures are effective and enforced; publishing recommendations, at
least annually, in relation to compliance of supply prices with Article 3; ensuring access to customer
consumption data. (The NRA should bented the power to contribute to ensuring high standards of
universal and public service in compliance with market opening, the protection of vulnerable customers,
and the full effectiveness of consumer protection measures.)

Powers of the regulatory auglity

It is important that the NRA is not only given quite extensive duties but alset¢hesary powert® be able
to carry out its dutiesArticle 37(4) of the Electricity Directive and Article 41(4) of the Gas Directive provide
as follows:

& a S Y 0 SdsIsh@liliensiire that regulatory authorities are granted the powers enabling them to carry out
the duties referred to in paragraph 1, 3 and 6 in an efficient and expeditious manner. For this purpose, the
regulatory authority shall have at least the follogvpowers:

(a) to issuehinding decisionen [electricity and natural gas] undertakings;

(b) to carry outinvestigationsnto the functioning of the [electricity and gas] markets, and to decide
upon andimposeany necessary and proportionatgeasureso promote effective competition
and ensure the proper functioning of the market. Where appropriate, the regulatory authority
shall also have the power tmoperatewith the national competition authority and the financial
market regulators or the Commissionconducting an investigation relating to competition law;

* The Directives do not provide any obligation on the NRAs settingsendariff, because based on the targeted
market modek the commodity compoant of the enduser price should be market based (not regulated).

11
6 ERRA 2015



(c) to require any informationfrom [electricity and natural gas] undertakings relevant for the
fulfilment of its tasks, including the justification for any refusal to grant-garty access, @h
any information on measures necessary to reinforce the network;

(d) to impose effective, proportionate and dissuasiyenaltieson [electricity and natural gas]
undertakings not complying with their obligations under this Directive or any relevant legally
binding decisions of the regulatory authority or of the Agency, or to propose to a competent
court to impose such penalties.igishall include the power to impose or propose the imposition
of penalties of up to 10 % of the annual turnover of the transmission system operator or of up to
10 % of the annual turnover of the vertically integrated undertaking on the transmission system
operator or on the vertically integrated undertaking, as the case may be, faongpliance with
their respective obligations pursuant to this Directive; and

(e) appropriaterights of investigationand relevant powers dhstructions for dispute settleemt
dzy RSNJ LJ NI} 3NJ LKA MM YR MH®E

Accountability of the Regulatory AuthorityComplaints and Legal Actions

It is important to recognise the clelimk, in the new Electricity and Gas Directivetweenincreased NRA
ndegenden cand NRAaccountability The following aspects of accountability could be identified:
The Electricity and Gas Directives expressly (Article 35(4) and Article 39(4)) require the
Governments/ Parliaments to ensure that the NRA exercises its ptaesparently As already
indicatedabove, this means that the NRA needs to be transparent on the way it takes decisions as
well as on the way it spends the budget allocated to it. This includes the need to consult
stakeholders (e.g. by organising public hearings) before taking importésibdec
- The NRA musteport WI yydzl f & 2y AGa FFOGAGAGE |yR (KS 73
FdziK2NRAGASEa 2F GKS aSYo S NJplblishedts fulfl thebtradsdagede) @ { d:
requirement.
- ¢KS GKANR I aLISO0 ab#ity islén&l Sccobntabiliyie. it ust Zbdzgassible to
introduce legal actions against NRA decisions.

Decisions taken by the NRA must be fully reasoned and justifédiduojudicial reviewlt is recommended
that all acts by the NRA (includinyiae, studies etc.) be published (e.g. the result of monitoring activities).

The decisions must be made available to the public while preserving the confidentiality of commercially
sensitive information. It is up to the NRA to decide, case by case, fanatadtion is commercially sensitive.

The following chapters will have a closer look into regulatory autonomy of ERRA Members in terms of
political legal and financial independence transparencyand some otherspecial issuesEach of these
differentterms2 ¥ NX 3dzf | 62 NE AYRSLISYRSYyOS IyR GKS @a3dz NI yi
was surveyed through different group of questions. The evaluation of the answers will be discussed in the
following separate subhapters.

2.2. Political Independence

Inthe ERRA Survey we measured the political independence with two types of questions:

- Independence of the NRA as an organisation (questions related to the legally distinct and
functionally independent formal position of the regulatory authority),

- Independg OS 2F GKS bw! YIyYylI3ISYSyil ol dziK2NAG&Qad KSI

The following answers represent tpelitical independencef the ERRA membeegulatory authorities as
general(using the original numbering of the questions in the Survey).
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Question 1.1ls the regulator distinct and functionally independent from any other
public or private entity?

TKS dzy RSNEGFYRAY3 2F GRAAGAYOU YR FdzyOlAz2ylf AYRS
- it is the sole responsibility of the NRAdetermine how it operates and is managed, including
staffingrelated matters
- thereis no hierarchical (or other) link to any other body or institution
hyte Ay OF&S (KS&S NBIdANBYSydGa NBE IAGSY F2N &2d:

The answers:

Value Count Percent
Yes 24 92.3%
No 2 7.7%

Yes
92,3%

Most of the ERRA member regulators (24 out the 26 answers) are formally distinct and fun
independent from any other public or private entity!

There are some circumstances, which could necesgjtagsed on the aspects of independence liste
subchapter 1.2 RSSLISNJ Iyl feaAra 2F GKS LREAGAOFE |y
The critical issues could be;

- the practice of Geernment consent to the statdef the NRA and

- the regulatory reporting practice to the Government).

Ly 2yS 9ww! aSYoSNI OFasS GKS D2@SNYYSy G aiddz
another case the regulator is a structural subkdivA 2y 2F (GKS D2@SNYyYSy
RAAGAYOGE LRAAGAZY 61 4a dyRSNI O2YaARSNIGAZ2Y |

A z

Question 1.2Does the regulator seek or take direct instructions from any
government or other public or private entity when carryingregulatory tasks?

LT G(KS IYaﬂSNJAé 6, Sa¢zx LI SIasS SELXIAYY
- From which entity?
- How frequent is such intervention?
- L& AYGSNODSyiAzy SESOdziSR Lizof AOFffé& 2NJ aAyT2NY
- Which are topics on which intervention is typicakperienced?

® The statuegoverns the basics (rights and duties and funding) of the internal organization and other issues relevant to
the work of the authority.
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LT GKS FyasgSNI Aa ab2éx LI SIaAaS SELXIAYY &GKBSKBRISY
0KS wS3dz I G2NJ yR GKS 20KSNJ LlJdzof A0 2NJ LINA@GI GS Sy
indicate the specific legahmework!

The answers:

Value Count Percent
Yes 4 15.4%
No 22 84.6%

Yes
15,4%

Most of the ERRA member regulators (22 out the 26 answers) do not seek or take direct instructi
any government or other public or private entity when carrying out regulatory tasks. Most
regulators did not repa, as general practice, publically or informally executed interventions. Four
Member regulators reported the formal and informal need to consult with the Government or to h
consent before decisions, or having instructions from the Government.

¢CKSNBE INB fAYAGSR aSYOSNBI ¢K2 SELXAOAGEER 2
Of FNAGeé¢ o0S0GsSSy (GKS wS3dzZ I (2N | yR ¢ ieguatongtiasks
Government; policy making). There are countrieg)ere the wording of the national law is similar to
requirements of the relevant EU Directives; declaring the formal independence. Some Members |
the title and number of the relevant legal act ensuring the independent decision making of the NRA

Among those 22 Members, who do not seek or take direct instructions from any government d
public or private entity, there are still issues to be discussed and/or analysed:
- no legislation directly stating the regulator's independence,
- no detailedrules excluding instructions from government organisations.
The general question still occurs; Is the legal declaration of the regulatory independent decisions

the real autonomous decision making practice of the NRA (avoid asking or acceptitagytiierconsent
and/or instructions of the government)?

Question 1.3Are there any formal rules that prohibit the regulator (i.e. Board
members and staff) to have employment relationships with energy sector
participants while holding their positions?

LT GKS Fy&as6SNI A& o, Sa¢3x SELIX lthe yonségkedcesioDmainiSpliadce  ( K S
arel
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The answers:

Value Count Percent
Yes 24 92.3%
No 2 7.7%

Yes
92,3%

Ly Y2ad 2F GKS 9ww! 2O&thé % NisweR )R aré farial rdles @hiat préh
the Regulator (i.e. Board members and staff) to have employment relationships with energy sq
some cases in any commercial organization) while holding their regulatory positions!

There areonly two cases, where such legal rules are missing.

Among ERRA Member countries there are different ways and forms of regulating the qug
LINEPKAOAGARZ2Y X &dzOK | a NBAGNROGAZya AOSrrulighSahtd ay
on PE@SyiGAz2y 2F [/ 2yFftAO0OG 2F LyGSNBad 2F t dz
/| 2NNHzZLIGA 2y ¢ | YRK2NI AYy GKS F2N¥Y 2F /2RSS 27F 9

There are different consequences of the violation of employment restrictions, like; loosing job, in
fine, but there are cases, where the clear rules are missing.

In some counties there are exemptions from the strict prohibitions usually the management and t
of the Regulator are allowed to perform scientific and educational/academic/ scholar atid activities

In limited number of ERRA Member countries there are rules for restrictions of such cases whel
the regulator. The former regulators cannot work for the (energy) industry temporarily.

There are countries, where the Commissiorséall perform their regulatory activity as only employmg

There are countries, where the prohibition of holding employment relationships with energy
participants (while holding their regulatory positions) is less strict or does not exist irf cagalatory
staff. In very limited cases some prohibitions are binding for the spouses and relatives of the regu
well.

In very limited countries the temporary limitations (usually two, three or one years) of the f
regulators to seek employent in the energy industry (after leaving the Regulator) are softene
exempted in case of state owned energy compagiegich rule does not necessarily represent lg
playing field among energy market players.

Question 1.4Are there any formal tas that prohibit the regulator (i.e. Board
members and staff) to have interests e.g. hold shares, in regulated utilities or
execute leading political functions?

LT (GKS IyasSN A& o, Sa¢z Sndldhichithé consédbience®ia tdSe oRribn (i K S
compliance are!
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The answers:

Value Count Percent
Yes 25 96.2%
28% No 1 3.8%

Yes
96,2%

Ly Y2ad 2F GKS 9ww! 508 tHheée % Hiswes Riuzie bra Brivadl @les@hatprdh
the Regulator (i.e. Board members and staff) to have interest in regulated energy companies and ¢
leading political functions while holding their regulatory positions!

¢ KSNB | NBcase® wheré duch fegaprules are missing.

Among ERRA Member countries there are different ways and forms of regulating the qug
LINEPKAOAGA2Y S &dzOK Fa NBAGNROGAZ2Yya AGHrubtighSaNd ay
on Preventiyy 2F /2y FtAOG 2F Ly_GiSNBadG 2F tdzoftAo

/ 2NNHzZLIGA 2y ¢ | YRK2NI AYy GKS F2N¥Y 2F /2RSS 27F 9

There are different consequences of the violation of such restrictions, like; loosing job, imposing
there are cases, where clear rules are missing.

There are countries with clear rules, which stipulate, that Commissioners/Chairs, staff meml
member of his or her household/family (spouses and relatives) cannot be owner, or shareholdg
licensee or dier undertakings that directly or indirectly seek access to or usage of the transr
network.

In most cases therohibition of holding sharesecurities, or make any other investments in reguld
entities are binding for the Commissioners/Chairs famdhe staff members (during their dutg) 2 vy
without restrictions on family members.

CKSNBE Aa 2yS OlFaSsz gKSNBE (KS aa2dvied ySary regulitgg
decision makers and their family membeis any energy underkdng, if it does not exceed 0.5% of {
capital stock.

There is one case, where there is no prohibition to have interests in energy undertakings, but all
aK2dZ R 06S RSOfFNBR® Ly GKA&a OFasS wS3dz kidngwhich
might cause conflict of interests.
In very limited countries the temporal limitations (usually two or one years) of the former regula
acquire shares of the energy industry (after leaving the Regulator) are softened or exempted in
state owned energy companies.

There are other type of clear rules, which stipulate, @ammissioners and staff member shall
prohibited to be members of arpplitical partyor to actively participate in political activity (while hold
their regulabry positions).

In most cases the Commissioners/Chairs are prohibited to be members of any political party or tg
participate in political activity.

There are countries with less strict rules; the regulatory staff can be a member of a politicalifhaut
any objection. (In one country case; if one becomes a member of parliament, a senator, a me
government or appointed somewhere, as a consequence loses his post as a regulator.)

There is one case, where the relevant law lists those typpslitital positions which are prohibited f
the regulatory top management, but no general restriction from political activity.
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In another case it is prohibited to acquire securities that could be income bearing; to use po
(regulatory) office irthe interests of political parties, other public associations, religious associatid
other organizations, or to express publicly attitude to the named associations or organizations
capacity of a civil servant, unless it is part of his/her aifficities.

Question 1.5ls the regulator empowered to solve disputes / conflicts between
industry and customers?

L¥ GKS IyazSNJ Ad o,S&aé¢x LXSIAS alLlSOATFe GKS GeLSa

The answers:

Value Count Percent
Yes 25 96.2%
No 1 3.9%

Yes
96,2%

Except one, all ERRA member regulators (25 out the 26 answers) are responS|bIe (empowered)
O2YLX IAydaszx a2t @S RAaLMziSa k O2yFtAO0Ga 0Siq
industry players (licensees).

The different laws empowehe regulator with oubf-Court examination of disputes.
The main categories of complaints/ disputes where the regulaitiwrised to solve the disagreemer
could be classified in the following ways:

- disputes on access to network,

- disputes on access storage,

- disputes related to the activities of the Power Exchanges,

- pre-contractual disputes,

- enduser complains on service and supply conditions.

In several cases the tinperiod handling complaints and settling disputes are limited.

One NRA mentionethat in its case the complaint can be filed within 30 days from the day d

committed irregularity in the work of the system / network / storage operator. In case the regulat

the procedure of adopting a new methodology, thedditisfied party ray file a complaint against th

methodology proposal within two months from the day of publishing of the methodology proposal.

Typical complaints of the customers, where the NRAs are authorised to handle are the followings:
- complaints regarding unauthorized/illegal consumption,

- complaints of users filed against DSOs related to connection or the availability of the r
(denying connection and/or access to networks) in the quality required and against con
charges,

- complaints of users related to the settlement of accounts, billing, and payment of charg
metering,

- complaints/ disputes related to setting and application of prices (tariffs) (unjustified chargeg
17

6 ERRA 2015



regulated services),
- complaints related to thquality of supply.

Only one NRA provided information on the division/distribution of different customer complaints.

Question 1.6Are regulatory decisions finally binding (except for juridical review)?

Iftheanswerimsb 2 ¢ > LJ SI&aS aLISOATF
the regulator and under which conditions!

197

The answers:

Value Count Percent
Yes 25 96.2%
No 1 3.9%

Yes
96,2%

GKAOK SyidAirde oSo3ao

In all ERRA members cases the regulatory decisions are binding except the possibility afgjvedicéh
one case the unsatisfied partieswithout any conditions; could appeal to the administrative court
could go to the dispute resolution committee (formed from the board of ministers).

One NRA outlined the legal situation in the following WRagulator's decision cannot be appealed,
can be disputed before the competent administrative court.

Question 1.7How are disputes between regulator and industry solved?

In case of disputes between different players of the energy ind(striuding the endisers as well
generally the Regulator is obliged to investigate carefully the matter of the dispute, to take into §
and balance the interests of both parties, to gather all possible documents and information
necessary, teonsult independent experts.

This case the dispute settlement procedure is generally carried out based on some code of admi
procedures. The regulatarif formalisedq settles disputes through administrative procedures that g
not necessarilyully correspond to the alternative dispute settlement mechanism. The disputesiral
most caseg, settled in a form of administrative decision of a regulator. These decisions of the Re
could be subject to control of different courtwithin limited time-period from the date of notification ¢
the decision.

According to the license terms and conditions, disputes between the regulator and a regulated ¢
are generally resolved by mutual consent of the parties, otheririsiiie course of judial proceedings.

There were different phrasing of the judicial proceedings Hmputes between regulator and ener
industry are solvedike;

- Licensees may seek court revision of regulatory decisions,
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- Disputes are solved on the legislative basis, icdlese of judicial proceedings,

- Disputes that have not been resolved in the course oftnakproceedings are examined by t
court.

There was one case, where tlésputes between regulator and energy industry are solwedhe
government. In the case of this regulator; before decisions are made by the regulatory body the
are handled in the framework of discussions at the level of the Government.

There are some cases, where public consultations and public deania held for the most of issu
where regulatory decision is pending and which are of high relevance to the stakeholders. In su
the energy industry is also free to participate in the meetings where regulatory decisions are ta
express theifinal remarks towards the matter concerned.

As a reminder; in the ERRA Survey we measured the political independence with two type of questions:

- Independence of the NRA as an organisation (questions related to the legally distinct and functionally
independent formal position of the regulatory authority),

- LYRSLISYRSYOS 2F GKS bw! YIFIyYylFI3SYSyid ol dzi K2NRG& Q2

The following questits and answers represent thpolitical independenceof the NRA management
0 I dzii K 2 NXu$idg@h& orif§igal nRndbering of the questions in the Survey).

Question2.1 Is there a fixed term appointment applied to the Head of the
regulatory authority?

LT GKS yasgSNI A& a,Saé¢sx LI SHAS SELXIAYy GKS GSN¥Y R

5

The answers:

Value Count Percent
5“{3% Yes 22 84.6%
No 4 15.4%

Yes
84,6%

In most, but not all of the ERRA member regulator cases (22 out the 26 answers) there is a fi
appointment applied to the Head of thegulatory authority.

In those four country cases, where there is no fix term appointment of the Head of the Reguld
political independence could be strengthened with the implementation of similar rules, which are
in the other twenty two case

The conditions of the fix terms are different, but in most of the cases the term is longer, then 3 ye
most frequently used term is 5 yeat$) country introduced this timg@eriod. Other terms: in 4 countries
years; in3 countries 7 years, andl country has selected the 4 and the 3 years terms. One co
introduced special rotation system among the Commissioners to select Chairman every year. In
case the chairman of the board shall be elected by secret ballot of the members of ti¢coation of
the mandate is two years).
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In most of the fix term cases law specifies an option of renewal of another one or two term.

Question 2. Who appoints the Head?

The answers:

35.0% 30,8%
30,0% -
0,
25,0% - 2
20,0% 15,4%
15,0% -
10,0% -
A 00,
4,070 5,9"0
0,0% ; ; ; ; ; ;
The members of A complex mix of The parliament The president of The government  One or two Other
the management the parliament the country collectively ministers
board and the
government
Value Count Percent
The members of the management board 1 3.9%
A complex mix of the parliament and the government 1 3.9%
The parliament 8 30.8%
The president of the country 5 19.2%
The government collectively 4 15.4%
One or two ministers 1 3.9%
Other 6 23.1%

In 13 cases the Parliament or the President of the cowamppints the Head of the Regulatory author
These cases together represent 50 % of those ERRA members, who participated in the suf
appointment demonstrates a very strong political independence from the Governments and Mi
(who can have ametimes short term political goals, which could be in conflict with the aims d
Regulator).

¢KS fSaa adNRy3a FLIRAYIGYSYyld tS@St o6FLIRAYOHS
legally specified and limited cases of revocation of tip@iapment or removal from the position.
There are special cases, where the legal framework introduced special rotation system am

Commissioners to select Chairman every year. In another case the Chairman of the Board shall k
by the Members bthe Board.
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Question 23. Which are the rules for the selection of the Head of the regulatory
authority? (E.g. public job offers including selection criteria; selection committees;
hearing of candidates in Parliament....)

If such rules exist, please explain the rules and their legal basis (law, regulation of the Ministry or other)!

The answers:

No, such Value Count Percent
rules do not
Yes, such rules exist 17 65.4%

No, such rules do notexist 9 34.6%

Yes, such
rules exist
65,4%

Two third of those ERRA member regulators, who participated in the survey has legally binding
rules, which could strengthen the political independence of those Regulatory Heads, who were
and appointed through a transparent selection gsgbased on eante declared selection criteria.

The formal political independence of the regulatory decision makers (and consequently the reg
authority) could be enhanced by the introduction and implementation of such glulesase of thosé
couwntries (9 regulators), where these rules are missing!

In most cases thselection rulesire set bydifferentlaws (energy sector related law, law on regulation,
servant act). In limited case the Government is authorized by law to set the eleméhés seflection
process.

In most of the cases thgoverning selection rulis the competition(announced open public recruitme
tender/advertisement).

In several cased St SO0 A 2 gkist, GdER GsSnbitiortalxdizenship and residence, universitgeadd
energy related training and work experience, management knowledge and practice. The required
of working and management practices are different (three to ten years).

There aredifferent bodiesin the candidacy, selection and nomination procéssnost of the cases th
Ministry/Governmenprepares an@nnounceshe public recruitment tender/advertisement aetlaluates|
the candidates. In limited cases the Prime Minister nominate the members of the selection commit

Based on the results of thea@uation/ranking/ selection procedure the proposal reaches the next le
the selection process; namely the Prime Minister, the competent Committee of the Parliame
Parliament. In most cases thiRrime Ministeror the Parliamentappointsthe Headof the Regulatory
Authority.

The selected¢andidate(s)n several cases is (are) invitegpsoticipatein ahearingof the Parliament
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Question 24. Are there any specific requirements for eligibility to the position of a
Head of the regulatorguthority other than professional skills? (E.g. citizenship,
specific tests...)

LT GKS FyasgSNI Aa o, Saéx LIXSI&AS SELIX LAY GKS NBIjdz N
other)!

The answers:

Value Count Percent
Yes 21 80.8%
No 5 19.2%

Yes
80,8%

80% of those countries, who participated in the survey (21 out of 26 NRAS), has selection criteri
could strengthen the political independence and ensure the high level competence of those Re
Heads, who were selected and appointed througtramsparent selection process based onaeie
declared selection criteria.
Ly aS@SNrft OlFaSa (KS F2ftt2¢Ay3a aSt SOGA2y ONJY
- national citizenship and permanent residence in the courdsrequirement for the candidacy a
for the appointmen
- university degree (or high education);
- technical, legal or economic profession,
- Master degree or Bachelor degree or equivalent (in limited cases),
- work experience;
- in most cases atAIeasAt 10 years of Yvo;k,experience in the field of exudrgiies or related field
Ay GKS SySNHe& aSOG2NI 6AYy ftAYAGSR OFasSa |
- professional experience working at government agencies,
- language skills (requirements in limited cases);
- good command in English,
- two foreign languages
- managerial skills;
- atleast 34 years of experience in management position in the energy sector ,
- Ay ©OSNEB fAYAGSR OFrasSay |4 tSrad o &St
administration
- age limitations (in limitedases);
- minimum: has to be older than 21 years of age,
- maximum: 65 years of age
- no criminal background;
- not been involved in any criminal acts,

- in one case: the candidate is subject to a special check (criminal record, corruption
violation, administrative violations, conflict of interest, transparency, state of health, educ;
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background and working experience)
CKSNBE |NB O2dzy iNASa O06@OSNE fAYAUGUSR OFasSaovsz g
way, like:
- professional experience of work at government agencies is required,
- civil servant background for several years,
- having good reputatn and has not been involved in any criminal acts,

- the knowledge and experience should guarantee the selection of the best candidates (du
recruitment procedure professional experience of the candidates as well as necessary kn
and the mangerial competencies are assessed).

Question2.5.1s revocation of appointment of the Head of the regulatory authority
or removal from office limited to legally specified cases?

LT GKS Fy&as6SNI A& o, Saé¢sx LIXSIasS SELXFAYY
- Which cases does the law define?
- Has there ever taken place revocation of appointment of Commission Members or removal from
office beyond the legal limits? If so, please explain by which body and the arguments used for

revocation / removathe requirementsand their legal basis (law, regulation of the Ministry or
other)!

The answers:

Value Count Percent
Yes 22 84.6%
No 4 15.4%

Yes
84,6%

In 85% of those countries, who participated in the survey (22 out of 26 NRASs), the revocd
appointment of the Head of the regulatory authority or removal faffice are limited to legally specifie
cases. These circumstances are providing formal political independence for the regulatory decisio
and supporting their autonomous behaviour.

The legally specified cases, when the revocation or removal baploen are in the following ma
categories:
- submission for resignation;
- request submitted by the Head of the regulatory authority,
- request submitted by the Head of the regulatory authority, if acknowledged and acc
- voluntary retirement,
- upon death,

- incompatibility with the qualifications and requirements (those, which were prerequisite
appointment);

- misinterpreted qualifications,
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- lost citizenship,

- active membership of any political party (in very limited cases),

- crime;
- conviction by finally bindg verdict for intentional crime or fiscal offence,
- effective sentence by court of law for a criminal offence,

- criminal offence against official duty, fraud, corruption, theft, or other sin
offence, which makes him/ her unworthy of discharging thetiomc

- violation of law
- unable to properly perform duties;
- permanent loss of ability to perform duties,
- actual inability to perform duties for more than 6 months (in limited cases 3 months)
- court has announced him/ her disabled or missing,

- has been abserdnd unexcused from more than three (five) consecutive meetings
Board

- conflict of interest;
- began to pursue business in network industries,
- became member of managing, supervisory or inspection bodies of regulated entities
- misuse of confidentiahformation of the regulated sector,
- dealing with the trade of energy

- mismanagement;
- AYAAYLIl yI @ 8neé Sagditiis general phrase could be misinterpreted)

- Board of Commissioners may be collectively discharged if it successively and rej
failsto take decisions within the scope of its powers (in one case),

- severe violation of service duties (in omase ¢ this general phrase could *
misinterpreted)

- serious breach of duty (in limited cases),
- new position;
- became member of Government/ ParliamehPresident of the country,
- managerial positions in state bodies
- not comply with moral requirements;
- not comply with Code of Ethics/ Code of Conduct,
- breach ofmoral requirements,
- loss of perfect reputation
- Parliament decision (in one case);

- TheGovernment and/or 1/3 of members of the Parliament may propose to the Parli
to release a member of the Board,

- Board members (also the Head) may be released in the event if the Annual Re
conditions in the Energy Sector which relates to the feguR NB | dzi K 2 NJ
adopted by the Parliament.

The right to appeal his/ her revocation of appointment or removal from office is generally ensured |

There was one case, when the appointed Head of regulatory authority (President) was r&eassechis

GSNY I+ yS¢ I 6 61a& R2LISR o0& GKS tFNIAFYSY
authority shall be appointed following a selection procedure...The nevv“rules also stated that the
President may be released (estabing a cause for release that was#®E A &G Sy 4 4

appointment). Later the Constitutional Court ruled that the amendment ensuring the releas
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unconstitutional.

Question2.6.1s the appointment renewable?

The answers:
Other 3 8% Value Count Percent
Pt No 1 3.9%
e Yes, once 17 65.4%
es, onc Yes, more than once 5 19.2%
tTEaSn mof oo Other (please, explain) 3 11.5%
19,2%

There is no common position among ERRA member countries; however in more than 84%
members, who answered to the questioner has possibility to reappoint the Head and the Board m

of the regulatory authority. In case of 17 countries the reagpwnt could happen once, while in 5 ca
more than once.

In cag of one country the reappointment is not possible.

In case of another counthie Minister is the Head of the regulatory authority without any reappointn
limitations (the Head of the retatory authority is automatically changes, if the Minister changes).
Ly 2yS OFasS GKS NBI LR AY i YOwidh istsimifat IS tfieRcases? whergit
reappointment could happen more than once.

As a reminder; in the ERRA Survey we measured the political independence with two type of questions:

- Independence of the NRA as an organisation (questions related to the legally distinct and
functionally independent formal position of the regulatory auitiydr

- LYRSLISYRSYOS 2F GKS bw! YIylFr3SYSyid ol dziK2NRGe&C
The following questions and answers representpblitical independence of the NRA manageméoéard
members excluding the Head of the Bgdxdsing the original numbering dfet questions in the Survey).

There are ERRA members (4 NRAs) where the "Board of Commissioners" (Called in the Gilardi index
j dzSaGA2yYSNY bYFYylFr3aSYSyd o62FNRe¢0O0 Fa 02ttt SOGABS R
President is the only authorityanaging the regulatory authority and taking actions (proceeding) externally.

In one case the Board exists, but instead of functioning as collective decision making body, it has special role

whereas the Regulatory Board is particularly the authority cépipeal.
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Question3.1.1s there a fixed term appointment applied to the Board members of
the regulatory authority?

The answers:

Value Count Percent
Yes 20 76.9%
No 6 23.1%

Yes
76,9%

In most, but not all of the ERRA member regulator cases (21 out the 26 answers) there is a fixe
appointment applied to the members of theanagement ofhe regulatory authority.

There are ERRA members (4 NRAs) where the "Board of Commissicaikrd"iriChe Gilardi inde
gquestioner: "management board") as collective decision making body does not exist. The Cf
President is the only authority managing the regulatory authority and taking actions (procq
externally. In one case the Boasists, but instead of functioning as collective decision making bg
has special role whereas the Regulatory Board is particularly the authority of the appeal. In th
cases we cannot evaluate the answers to the Board related question.

Amongtt &S &AE O2dzy iNE OFI&aSaxr 6KSNB (KS y&asSN
KFE@dS y2 a.2FNR£€X o0dzi GKS #AO0S t NBaARSydGa KI ¢
The conditions of the fix terms are different, but in most of the cases the term is longer, then 4 ye

most frequently used term is 5 yeat& country introduced this timg@eriod. Other terms: in 4 countries|
years; i3 countries 7 years, and 1 country has selected the 4 years terms.

Question3.2.Who appoints the members of the Board?

The answers:

The The Value Count Percent
Parliament Government
collectively The head of the regulatory body 0 0.0%
Acomplexmixof the Parliamentandthe 5 77%
Government
The Parliament 9 34.6%
(Sg‘aesfe The Government collectively 4 15.4%
Government explain): One or two Ministers 0 0.0%
7,7% 42,3%
Other (please, explain): 11 42.3%

In 14 cases the Parliament or the President of the country (in one case called Head of State) apy
Board members of the Regulatory authority. These cases together represent 54 % of thog
members, who participated in the survey. Thigpointment demonstrates a very strong politi
independence from the Government (who can have sometimes short term political goals, which d
in conflict with the aims of the Regulator).

The less strong appointment level (appointed by the Governowlgctively or the Prime minister) in
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O2dzy i NASa O2dxZ R 6S aO02YLISyaliSRe o0& tS3aFffe
or removal from the position.

There are two cases, where the appointment is made by a complex mix of tlan@atrland the
Government. In one special case the Board members are deputy ministers of corresponding m
who are appointed according to the relevant procedures.

Ly (dK2aS GKNBS O2dzyiNE OF asSaz ¢KSNB dndefice oi §
collective decision making body (Board) cannot be evaluated. (See details of evaluated answe
Question No. 3.1.).

Question3.3.Which are the rules for the selection of Board members of the
regulatory authority? (E.g. public joffers including selection criteria; selection
committees; hearing of candidates in Parliament....)

The answers:

No, such Value Count Percent

rules do not
exist

34,6% Yes, such rules exist 17 65.4%

No, such rules do not exist 9 34.6%

Yes, sucl
rules exist
65,4%

Two third of those ERRA member regulators, who participated in the survey has legally binding
rules, which could strengthenedtpolitical independence of those Regulatory Board members, who
selected and appointed through a transparent selection process based-amteexleclared selectio
criteria.

The formal political independence of the regulatory decision makers (andocamgly the regulatony
authority) could be enhanced by the introduction and implementation of such gulesase of those
countries (9 regulators), where these rules are missing!

In most cases thselection rulesire set bydifferentlaws (energy sectarelated law, law on regulation, ci
servant act). In limited case the Government is authorized by law to set the elements of the s
process.

In most of the cases the governing selection rules (like announcement, evaluation, selection),tiba
ONRGSNALIFQa FYR (GKS RAFTFSNBYylG 02RASa Ay@2ft @S
rules and practices applied in case of selecting the Head of Regulatory Authority (see the evaluati
answers to the Question 2.3.).
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Question3.4.Are there any specific requirements for eligibility to the position of a
Board member of the regulatory authority other than professional skills? (E.g.
citizenship, specific tests...)

The answers:

No Value Count Percent
Yes 18 69.2%
No 8 30.8%

Yes
69,2%

70% of those countries, who participated in the survey (18 out of 26 NRAS), has selection critg
could strengthen the political independence and ensure the high level competence of those Re
Board members, who were selected and appointedubh a transparent selection process based on

ante declared selection criteria.
Ly Y2aG 2F G(GKS OFrasSa GKS aStSOiAz2zy ONRARUGSNALI
the evaluation of the answers to the Question 2.4.).

Question3.5.1s revocation of appointment of Board members of the regulatory
authority or removal from office limited to legally specified cases?

LT GKS | yagSNI A& a, Saé¢sx LI SHAS SELX I AYY

5

- Which cases does the law define?

- Hasthere ever taken place revocation of appointment of Commission Members or removal from
office beyond the legal limits? If so, please explain by which body and the arguments used for

revocation / removathe requirements and their legal basis (law, regoiatf the Ministry or
other)!

The answers:

Value Count Percent
Yes 19 73.1%
No 7 26.9%

Yes
73,1%

In 73 % of those countries, who participated in the survey (19 out of 26 NRAS), the revocd
appointment of the Board members or removal from office are limited to legally specified cases
circumstances are providing formal political independence for the regulatory decision make
supporting their autonomous behaviot. K S f S3F f f & & LIS O Atfe AB6aRd mérabler
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against revocation or removakist in less country cases $@Bcompared to the same rules of the Head
the Regulatory Authorities (80 %).

Ly GK2aS GKNBS O2dzyiNR OFrasSaz ¢6KSNB GKS wS
collective decision making body (Board) cannot be evaluated. (See dewmilluzfted answers to th
Question No. 3.1.).

In most of the legally specified cases, when the revocation or removal could happen the speaifited
categories and main conditions are similar to the ones of the Head of Regulatory Authority (
evaluation of the answers to the Question No. 2.5.).

Question3.6.Is the appointment renewable?

The answers:

No
3.8% Value Count Percent

Other

(please, No 1 3.9%
Yes,

o159 Yes, once 16 61.5%

Yes, more than once 4 15.4%

Other (please, explain): 5 19.2%

than once
15,4%

There is no common situation among ERRA member countries; however in more than 77 %
members, who answered to the questioner has possibility to reappoint the Board members
regulatory authority. In 16 country cases the reappointment coulghdrmmnce, while in 4 cases md
than once.

Ly GK2aS 0GKNBS O2dzyiNE OFaSas ogKSNBE GKS wS
collective decision making body (Board) cannot be evaluated. (See details of evaluated answe
Question No3.1.).

In one cas¢he Board members are deputy ministers, so their appointment and removal depends

corresponding ministries.

Ly 2yS OFasS GKS NBI LILR A Y i YOwith istsimifal 85 tfieRcases? wherel

reappointment couldappen more than once.

There are no specmc legal rules mentlonlng thappomtment pOSS|b|I|ty of the top m agement
az2zvys 9! YSY0oSNJ OFrasSazx odzi G4KS 9! 5AN ADS A&

i
members of the board of the refu- G 2 NB | dziK2NRdG& 2NE Ay UG(KS q
2L YFEyF3SYSyid FNB FLILRAYGSR F2NJ I FAESR &S\

U)) @y O(
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Question3.7.1s a rotation scheme for the members of the Board applied?

Theanswers:

No
65,4%

Value Count Percent
Yes 9 34.6%
No 17 65.4%

Yes
34,6%

Two third of the responded ERRA members (17) has no rotation scheme applied for the Membe
Board. In the 9 cases there are different rotation schemes in two main categories:
- In two cases theosition of Chaiwill rotate annually or biannually on an equal basis between
Commissioners/Board members or this position shall be elected by therBesuioers.
- Ly 2GKSNJ OFasSa G§KS I A ensardcorlifa&is apdidicn lofithe BoAtd
avoid the situatin, when the expiry date of the Board members is the same), like different
of appointment for the Board members.

In this chapter we measured the political independence of the NRA wittypeof questions focusing on
the organisationquestions were related to the legally distinct and functionally independent formal position
2F GKS NBIdzA F 2NE FdziK2NAGe&yv FyR 2y GKS bw! YIyl 3

In the following chapter we will focus on the legal independenceeafetulatory authority.

2.3. Legal Independence

In this chapter of th&eRRA Surveyill have a closer look into regulatory autonomy of ERRA Members in
terms oflegalindependence Some of the questions of the chapter 2.1. has already analysed this aspect of
the regulatory independence (questions related to the legally distinct position of the regulatory authority;
1.1.,15,1.6.).

In this chapter we measure the legal independence withtyywesof questions:
- whether the independence of the NRA is formstited in the legislation,

- what type of reporting and other type of obligations has the NRA towards the Government and the
Parliament.

Introducing these questions we are using the original numbering of the questions in the Survey.
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Questiord.1.1s the independence of the regulator formally stated in
legislation/statute? (E.g the tasks and duties of the regulator are specified in
legislation)

The answers:

Value Count Percent
Yes 24 92.3%
No 2 7.7%

Yes
92,3%

In most, but not all of the ERRA member regulator cases (24 out the 26 answers) the legislation
states the independence of the regulatory authority. There are different legal solutions statil
specifying this independent operation.

In most ofthe cases the sector specific law or thg @an the regulation of energy activities specifies
conditions of independence.

In case the status of the regulatory authority is described as a government agency, which operatg
the area of governmenthe relevant law specify the framework and the extent of state supervisio
enforcement powers.

There are examples, where the law on regulation states the special legal capacity of the NRA, whi
state controlling authority and which is indeplemt from the state authorities and operates within {
limits of the authority as defined pursuant to the applicable laws.

There is anotér way, when the legal statuduties and responsibilities of the NRA are specified
decree of the Government (this a legally less strong demonstration of independence).

Questiord.2.1s there any formal legal requirement to report to another body?

The answers:

Value Count Percent
Yes 20 76.9%
No 6 23.1%

In morethan two third of the countrieseporting obligation exists for the NRAs (20 out of 26 cases).

¢CKS Y2ad FTNBIldzSyd GFNBSGa 2F GKS bw!aQ Iyydz
of the country, the Parliament and the Government (7cases), the Government (omis&yWresponsible
for Energy) (2 cases) and in one case the governing board of the regulatory authority.

In two cases there is obligation to publish the annual report of the NRA without any reporting liabili
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There are limited cases, where the relevkw specify the obligation of the NRA to submit other t
annual reports and information to the Government and shall inform the competent parliams
committee upon a specific request.

Questiord.3.What are the formal obligations of the regulatbrdy vist-vis the

government?
The answers:
30,0% - 26,9% 26,9% 26,9%
25,0%
20,0% 15,4%
15,0% -
0,
10,0% - 7.7%
5,0%
0,0% T T T T T
There are no formal Presentation of an Presentation of an The regulatory bodyThe regulatory body Other
obligations annual report for  annual report that  should assist the is fully accountable
information only  must be approved implementation of to the government
the energy policy
Value Count Percent
There are no formal obligations 4 15.4%
Presentation of an annual report for information only 7 26.9%
Presentation of an annual report that must be approved 2 7.7%
The regulatory body should assist the implementation of the energy policy 7 26.9%
The regulatory body is fully accountable to the government 5 19.2%
Other (please, explain): 7 26.9%

There are very diverse obligations of the ERRA member NRAgs\vike Government.

7

CKS YIFI22NARGE 2F GKS NBIdAFG2NE KFa NBfIl GA DS
annual report for information only, assisting the implementation of the energy policy, possibi
recommendations for enacting or amending legistatiod stating its opinion in legislation and decisiq
making procedures concerning energy). In case we aggregate those who have no any obligation
KI@dAy3a af22aSksSS| ¢ ADcouhtdek reprede)itingo®h.K S NB a dzf G 2

While those, whdhave strict obligations on cooperation with the Government and those who arg
accountable for the Government, where the Government approves the Statue of the NRA or mon
evaluate the performance of the regulat@present minority.
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Questior4.4.What are the formal obligations of the regulatory bodytwigs the

parliament?

The answers:

35,0% - 30,8% 30,8%

26,9%

30,0%

25,0%

20,0% -

15,00 - 11,6%

10,0% -

5,0% -
0,0% . . , ,
There are no formal Presentation of an Presentation of an ~ The regulatory body is Other
obligations annual report for ~ annual report that must fully accountable to the
information only be approved parliament

Value Count Percent
There are no formal obligations 7 26.9%
Presentation of an annual report for information only 8 30.8%
Presentation of an annual report that must be approved 6 23.1%
The regulatory body is fully accountable to the parliament 3 11.6%
Other (please, explain): 8 30.8%

There are very diverse obligations of the ERRA member NRAgsvike Parliament.
Seven members (27%) has no formal obligations to the Parliament, whifeajbeaty (19 memberg
representing 73%)asdifferentobligations

- a2YS8S 2F (GKS NBIdAFG2NB KI @S NBE | A@ Gt 3
report forinformafh 2y a2yf&é 6y YSYOSNBT om:03

- three NRA fully accountable to the Parliament,
- in six cases (23%) the Parliament has to approve the annual report of the NRA.

>>>

There are special cases, when the Parliament approves the annual budget of the NRA, or the
future activities of the regulator.

In one case the NRA shall prepare draft laws for approval of the Parliament.

There are cases, when the Parliament cadkl any special questions for the regulator and the NF
obliged to respond.

The full control of the Parliament over the regulator could result in endless political debates
technical, regulatory as well as management issues, which not suppatatile regulatory operation
and decisions.
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2.4. Financial Independence

The financial independence is one of the most importariregeiisite to ensure the appropriate, sufficient

and autonomous operation of the regulatory authorities. That is why ttie E&KA NR 9y SNH &

t O}

separate annual budget allocations for the NRAs together with autonomy in the implementation of the
allocated budget. In some countries, the budget of the regulatory authority is paid directly by the electricity
and gas undeakings/ license holders/consumers (in which case there is a clear separate annual budget

allocation).

The NRAs have to have adequate human and financial resources to carry out their duties. The necessary
human and financial resources should be at th@adial of the NRA. Given the complexity of (energy)
regulation, an NRA must be able to attract sufficiently qualified staff with various backgrounds.

aSR 2y GKSas

GNBIljdZANBYSY(asé

(KS F2tt26AYy3 Mo |

member NRAs regarding budget sources (funding), autonomy in spending, governmental financial
interventions and restrictions (if any), staffing and salary autonomy and its attractiveness to hire the

necessary qualified staff.

Questions.1.Does the regulatory authority have its own budget?

The answers:

No
3,8%

Yes
96,2%

Value Count Percent
Yes 25 96.2%
No 1 3.9%

Except one case in all of those ERRA countries, who participated in the survey (25 out of 26 N
regulatory authority has its own budget, which is a positive sign regardingletrient of the financig

independence.
Questior5.22 KA OK N3 (GKS ¥FdzyRa 2F (KS NB3IdA I+ i
The answers:
Part of state Value Count Percent
gl:sdg; Part of state budget 10 38.5%
Separate budget 6 23.1%
other Other (please, explain): 10 38.5%

(please,
explain):
38,5%

23,1%

|There are different budget allocation methods among the ERRA mentbetf. cases (42%) th|

6 ERRA 2015
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NE3dzf  i2NR& 6dzR3ISG Aad FdzyRSR o0& GKS adalasS Of
The original source of the budget is in several cases the regulatory fee levied on the regulated ind

There are countries, where the regulatedites pay the regulatory fee (fines and other charges) tg
state central budget, which allocate thdequatesources to the NRA.

In other cases the regulatory fee goes directly to the regulatory authonithich financial methog
represens higher budjetary autonomy for the NRA.

There are countries, where the regulatory authority possesses its own separate budget, but man:
of flows is performed via state budget.

N

532 K2 | LILINRGPSa GKS NB3IdA I G§2NRa

The answers:

o iy Value Count Percent
by Minister 0 0.0%
Government 3 11.5%
Regulatory authority itself 7 26.9%
Parliament 10 38.5%
Other (please, explain): 6 23.1%
Parliament
38,5%

6dzR3S

The direct answers to the question sha@/cases (8 %), when the Parliament has a dedicated appr,
2y 0KS bw! 0dzZRASGZ odzi lylrteaayad (GKS &Aldz @
total number of cases with direct or indirect (@t of the central budget) approval by the Parliamer
13 cases representing0 %.

In 8 cases (31%) the regulatory authority itself or its Board approve the budget, which situation rej
high financial autonomy.

In3 cases (2%) the GovernmentapprdSa G KS NX3Idz | 6 2ND&a o0dzR3AS

54/ Ly GKSNB 68 lye SE LRad OdzidAy3

Thos& 6K2 | yagSNBR (2 wer&rBqudsedd apacifyxhé folowing& &, Saé
- By which entity and based @rhich rules / criteria (if any?)
- If such cases of ex post cutting of the budget have taken place in the past and, if so, when?
- In case ex post cutting of the budget has taken place in the past how has this been treated

2F¥ (K

in terms

of legal reaction from th&gulator? Please in particular refer to procedures before the competent

courts etc...)
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The answers:

o19% Value Count Percent
Yes 10 38.5%
No 16 61.5%
Yes
38,5%
16 ERRA members NRA (representifig 6 I ya g SNBR (2 (GKS jdzSaidaz2y
' yydz- £ 0dzZR3ISEG | LIWINB Gt (KS& KI @S aGal ¥S¢ aAia

However inl0 countries (8%) there are possibilities (confirmed by the practice) to cut the regul
budget expost (after approval), which could mean serious lack of financial independence.

Half of the cases of budget cut the Government (Ministry of Finance), while in the other h
Parliament cut the approved annual budget of the NRAs.

During the years of enomic crises (20082011 and in two countries in 2014 as well) in several casg
NB3IdzA F G2NE 06dzRISGQ Odzii KFra KIFLIWLISYSR (G23SGKS]I
0dzZRISGQ Odzi 2F 20KSNJ 32 @S NY 6By liheré HeeyclsksS when {
NE3dzft | G 2NE I dzli K2 NR (0 A Ssalarigs ) irRlinelivath aR SverbillScut fSsalaiies 8
institutions.
This budget cut happened irrespectively of the source of the budget (funded by fees perceaive
regulated utilities).

None of the NRA took legal action against the Government or Parliament who cut their budget;
there was no legal reason to show up any legal action against Parliament decision.

However based on the request of the EC, soma& BREU member countries reported on the bud
cutting to the Commission.

Question5.5.Does the regulator have autonomy in the implementation of the
allocated budget?

¢CKSNBE gla I NBljdzSad (2 (K2aS3z ¢K2 thefglawngNBE R (i 2
- From whom the regulator has to seek approval?
- For which cases the regulator has to seek approval?

0dKS

- Whether there exist specific rules for the regulator using its budget (e.g. related to specific topics,

staff, studies, training or other)?
- 2KSGKSNJ LI NII&a 2F (GKS NB3IdzA FG2N0Ra o0dzR3ISH |

NBE RS

the staff has the status of civil servants for which a special legislative act defines salaries or similar

cases)?
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The answers:

Value Count Percent
Yes 21 80.8%
No 5 19.2%

Yes
80,8%

The majority othe regulatory authorities (21 NRAs out of 26, representing 81%) have autonomy
implementation of the allocated budget, which is good position for them!

However of this relative autonomy in budget implementation several regulatory aigb@itfadng the
same problem of central regulation of civilserggnt a I £t N2 t S@St @

There are countries, where the regulatory budget is approved item by item, which sitlagmot allow
freedom to reallocate the budget among approved limits of the differéatns (without repeated
approval); this situation limit the flexibility of the regulatory authority to adjust resources to the ¢
circumstances.

Question5.6.Can any public entity in any way have influence on the individual costs
that arespecified in the budget (e.g. salaries of regulator employees)?

There was request to those, who answered to the questionwithS 402 aLISOAFe GKS T2 f ;

- Which entity (e.g. Minister, Government, Parliament or other) and the cases /procedure?

- The legl ground is for such an intervention on the individual costs. If stated in the legislation, please
include the specific provision!

- Please, comment on the potential impact of such an influence on the independence of the Regulator
as well as on the emplogs!

The answers:

Value Count Percent
Yes 13 50%
No 13 50%

50,0%

In half of the countries (13 out of 26, representing 50%) the answers confirm, that different public
(Parliament, Government, or Ministry) could influence those individual cost elements that are spe
the regulatory budget.

The most commomvay, when the Parliamemtduring the approval process or through general settin|
OAGAfT ASNDI yiaQ Aaclinteivéd@skn diNdiert dnsteRhentd & tie régSladBytbud
this is the case of 8 countries.

In 3 cases the Governmentdin one case the President of the country could influence the elemel
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the regulatory budget.

There are limited cases, when the Parliament introduces indirect pressure on the cost elements as
to the regulatory human resources (number of staffl asalary level), as condition of the geng
regulatory budget approval.

In several countries the remuneration of the regulatory staff and decision makers is not competiti
the salaries of the regulated sector. This situation could lead to lesgatadtiregulatory staff or risk
corruption and potential abuse of regulatory power by staff or decision makers.

The approach set by the 3rd Energy Package of EU legislation, where the legislator approves {
financial allocation without assessindividual costs may be recommended as a best practice solutio

Questions.7.How is the budget controlled?

The answers:

regﬁgggw By the Value Count Percent
B By the regulatory authority 5 19.2%
court
7.7% By the accounting office or court 2 7.7%
Other
(please i
s both the Byboth the regulatoryauthority andthe 4 15.4%
57.7% ‘egulatory government
thority
“and the. By the government only 0 0%
government i
15,4% Other (please, explain): 15 57.7%

The answers are very diverse, but the majority of the regulatory budgets (expenses) are contr
some institution or public body.
p bw!a NBLR2NISR G(GKIFIi aSt¥ O2yiaNRt SEA&GAE a2y

A ¥ 4 A x

lY2y3d GK2aSz gK2 &aStSOGSR (KS ahsi kh&SdNdre diféren
combinations of controlling institutions or state bodies, like:

- state audit office (5 cases)

- government and state audit office (1 case)

- chamber of accounts of the Parliament (2 cases)
- Parliament (2 cases)

- ministry (3 cases)

- independat auditor (4 cases).

Questions.8.Is the regulatory authority budget subject to constraints arising from
the central budget?

¢K2aS 6K2 FyasSNBR (2 GKS l[dSaiGA2y 6AGK &, Sa¢

5

- Please describe the constraints....

- Howdo you assess this dependence on the central statutory budget in terms of restricting the

wS3dzt  i2NR& AYRSLISYRSYyOSK

38
6 ERRA 2015

[}

S

N.



The answers:

Value Count Percent
Yes 13 50%
No 13 50%

es

50,0%

Half of the NRAs (13 out of 26) reported, that the regulatory authority budget could be sub
constraints arisingrom the central budge There are different extentsn how the regulatory budge
depends on the central budget:

- one situation shows very high dependency on central budgetgoiernment can at any tim
reduce the regulatory budget
- another situation when the regulatory salaries are protectad case of deficit of the centr
budget, financing is limited, only protected items are paid (salaries of employees, utility ser
- in some casedhe regulatory budget is a part of central budget, howeary, changes in centr
budget can only be introduced in a form of legal act that has to be approved by the Parliam
- Ay 2yS OFrasS GKS NB3IdzAFG2NE 06dzRISG A& |y
chapter and it may only be decreased by Bagliament
Most of those NRAs, whose budget couldilpéted in case of central budget deficieported that those
budget cuts, which are approved by tHearliament, cannot be perceived as influencen dghe
independence of the regulator.

In some countas¢ due to budget cutg the remuneration of the regulatory staff and decision make
not competitive with the salaries of the regulated sector. This situation could lead to less md
regulatory staff or risk of corruption and potential abuseegutatory power by staff or decision makern
these potential negative consequences could influence the independence of the regulator.

Question5.9.Does your regulatory authority have any difficulties in covering its
costs?

Those who answeredtothiedzSa A2y GAGK &, Sa¢ 6SNB a]lSR (G2 RSac
- What would your authority foresee as a solution to that could help overcoming these difficulties?
- Ly OFLaS @&2dzNJ OF&aS @&2dzNJ | dziK2NARG&@Qa o0dzRISG R2
possbility that can be used to cover this gap?

The answers:
6;«;0/ Value Count Percent
. Yes 8 30.8%
No 18 69.2%

Yes
30,8%

39
6 ERRA 2015



6% of those ERRA memberaho participated in the surveyl8 regulatory authorities out of 26
answered, thathe NRA haadequate budgetinghe financial sourcecovers their cost
In those8 cases, where the regulatory authorities have difficulties covering thes, toste arelimited,
but different possibilities to overcome on this difficulty:
- In one casahe deficit is covered through sources from the following year, incluzfing loans
and treasury
- If the planned expenditures are not coverdikre are some cases, whidre NRAhas to reviséts
budget by switching off some ib$ activities because the Government or the Parliamergsioot
allow incorporating any other so@s.
- There is one country, wherée regulatorg in case of theneedof additional source to cover cos
¢ was allowed in the past to usespecial account that was financedllmgnsedcompanies. fom
the year 2015 the Law prohikisuch funding byhe regilatedcompanies

Questior5. 105 A R &82dz SELISNASYO
been spent?

OFaSa Ay 6KAOK @&2dz

tK24S 6K2 FYasSNBR (2 (KS dpexfyavialmppens with Kesarrgnbd ¢ 6 S|
funds.

The answers:

Value Count Percent
Yes 20 76.9%
No 6 23.1%

Yes
76,9%

77% of those ERRA members who participated in the survey (20 regulatory authorities out
answered, that the NRA has experienced caden (i KS | dzi K2 NA G & Q& 0 dZPo3te
additional question (What has happened with the -spént funds?) the answers are split into ty
categories:

- 2/3ofthe NRAscoulduse toed LISy & Fdzy Ra Ay GKS F2ff24A
reducel the fee to be paid by license holders in the following year or (in one case) as fi
reserve. Irone case there is a lin{in percentagesp unspent funds tde utilized in the following|
year.

- MKo 2F (GKS bw! ansparkfandx tithestatShidgét G K S
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Questior5.11.2 KA OK 02R& RSOARS& 2y (GKS NB3IdA | G2 NE

organisation?

The answers:

regﬂf;‘;ry Value Count Percent
authorg The regulatory authority 19 73.1%
Both the regulatory
authority and the 4 15.4%
government
The government 0 0.0%
authority
and the Other 3 11.5%
er government
11,5% 15,4%

In the majority of the cases (19 out of 26; representing 73%) the NRA itself decides on the r¢g
I dzi K2 NR (& Wa A yclrias\situlation répiedehts/highel iddép2ndence and flexibility adju
the internal structure to the new challenges.

In 6 cases the regulator together with the Government (4) or the Parliament (2) approves the
organisation of the authority.

In one case the Prime Minister approves the internal organisation of the NRA.

z

Question5.122 KAOK o02R& A& Ay OKIFINBS 27
(hiring and firing staff, deciding on its allocation and composition)?
The answers:
reguinory Value Count Percent
authort The regulatory authority 19 73.1%
Both the regulatory
authority and the 5 19.2%
government
The government 0 0.0%
authority .
and the Other (please, explain): 2 7.7%
B government
7,7% 19,2%

GKS NB3dA

In more than3/4 casegq20 out of 26 representing 7P0)the NRAs themselves or the Head of Boardra
OKINHS 2F (KS NB3IdzZ I i2NE | dziK2NRG&@Wa LISNREZ2Y
composition) This is a good representation of the operational autonomy!

In 5 cases both the gelatory authority and the governmehntNBE Ay @2f @SR Ay
personnel policy.

In one case both the regulatory authority and the Head of Civil Service (in the scope regulated by
law, including: requirements for access to possi in the civil service, the rights resulting fr
SYLX 28YSyid Ay GKS OA@DAf ASNIA OS> NHzZ Sa F2NJ
I dzi K2 NR Gewa LISNE2YYy St LRfAOeod
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Question5.13.How are salaries for Board Members established?

Thee are different systems of remuneration of regulatory Boskeinbers established in the ER
countries. The implemented remuneration systems can be categorized in the following ways:

The regulatory authority itsedfets through its own set of rulghe regime and principles for th
remuneration of the Board Members and stathis very strong responsibility exists in 2 cases
There was a very good solution, which was based on a research of the labour; ritagr
introduced systemestablisted salaries competitive with the private sector (which are high
compared to public sectorpfterwards, the competitiveness of the regulatory salaries decrg
due to its conservative policy of salary increase in comparison to the energy sector averg
as well a introduction of certain civil service salary rules applicable also for the NRA.

The salary/remuneration of the Board Members is calculatexrain percentages of the salg
of the President of the country or the Prime MinisBcases

The salary/remuneration of the Board Members is calculatedcertain percentages of th
averagesalary ofenergy industry employees, or average national income (bdtulated by
statistical office)2 cases

There are countries, wheie special governmentalgency (Salaries and Wages Commission
Government, the President or the Parliament (by law) detersnine salary level of the ciy
servants and high officials, as Board Membérsases

There are4 cases, where the Board Members do not receive peant salaries for thei
regulatory activities, because;

Board Members arefficialsof different entral executiveagencies ministries they do not gef
any additional salary for their membership in the Bpard

BoardMembers haveemunerationduringthe time-period ofordinary and extra ordinay sessios
of the Board & 2 thé Rresident ofhe Board has a permanent salary).

In severatases the financial independence of the regulatory authorities (including decision makers
be strengthened!

Questions.14.How do salaries for the Board Members compare with those of civil
servants, government officials and industry officers?

Comparingthe salaries of the Board Members with those of civil servants, government officig
industry officers wget a very diverse picture:

In several ERRA member countries ghkiries of the Board Membease comparable with hig
level officials of the state administration, higher than the average civil servant salary lev
definitely lower than the managewms board members of the privately owned regulated (ene
companies.

In some cases {2) the salaries of the Board Membeese comparablego high governmen

officials and members of Boards of Directors of regulated comp@mniese case higher than th
industry level).

In 223 cases salaries of Board Members are significantly higher compared to those ava
government/ministry officials.

In several cases the comparison between the salary levels of Board Members and managge
energy companiedhsw significantly less income at the SRA

In this field the financial independence of the regulatory authorities (including decision makers) d
strengthened!
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Question5.15How are salaries for the staffiembersestablished?

In 2/3 of the cases the general civil servant salary isl@gplied for regulatory staff members, which
similar to other state administration bodids. very limited cases the NRA management is allowe
deviate (in limited scale) from the generailG@ervant salary categories.

This remuneration principlein most of the cases doesnot ensurethe competitiveness of NRAs on t
labour marketthus thesituation couldquestion whether the NRAs have adequate human resourc
carry out theirduties. The necessary human resources should be at the disposal of the NRA. G
complexity of (energy) regulation, an NRA must be able to attract sufficiently qualified staff with
backgrounds.

In less than 1/3 of cases the NRA could defires#ifary level of the staff members (with somlations to
the civil servant salaries or with other limitations).

v A 4 oA

Ly 2yS OFasS GKS t+F62dNJ YENL SO GRSGSN¥AySag |

Questionb.16.Has there been any gost reductiorin the salaries of the
employees imposed on the Regulator through ministerial decisions or other legal

acts?
The answers:
No Value Count Percent
69,2%
Yes 8 30.8%
No 18 69.2%

Yes
30,8%

More than 2/3 of the ERRA members, who participated irstirigey,did not haveany expost reduction
in the salaries of the employees imposed on the Regulator through ministerial decisions or other I
¢ whichrepresentgelative goodinancial independence in this particular issue.

On the other hand, the remaining 31% (8 BRsAIffered from different interventions, such as;

- there were salary reductions (in different scales) of the staff and the management
Members as well) during the madifficult year(s) of financial crises or due to state budget dg
(based on Government or Parliament decisigesyen cases)

- Salaries freeze in civil service (including regulatory staff) since 2009 until 2017 (one case).

These interventions could seusly endanger the involvedRAs to have adequate human resource
carry out their duties.
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5.17.1s there discrimination in terms of the salary of employees with similar
backgrounds and experience solely based on their employment date and contract
duration?

The answers:

Value Count Percent
Yes 2 7.7%
No 24 92.3%

Yes
7,7%

Almostall of theregulators(24 out of 26 NRAsInswered to the question, thalere is no discriminatio
in terms of the salary of employees with similar backgrounds and experience solely based
employment date and contract duration.

In some casethere are significant differences in the level of wagfestaff membershowever, this is no
discrimination in legal sense. This phenomenon appears mostly in case of young people with relat
mobility on the labour market. It mostlydue to system limitations resulting from the lack of funds
pursue career paths in ¢hstructures of the regulatory authoritgnd due to the centrallgeterminedcivil
servant salary levetswhich is not necessarily fit to the special case of regulatory structure, hierarcl
the necessary experience.

Questionb.18.How do salariefor the staff members compare with those of civil
servants, government officials and industry personnel particularly in the energy
sector?

Comparing the salaries of the regulatory staff members with those of civil servants, government
and industy personnel we get a very diverse picture:
- In9 caseghe salaries of the regulatory staff members similarto those ofother civil servants
and officialof the state administration
- In 8 cases the salaries of the regulatory staff members are slhigitlgr than the average sala
level of other civil servants or officials of the state administration.
- In 5 cases the remuneration of the regulatory staff is comparaliteetone ofthe staff members
of the privately owned regulated (energy) companies.
- In 9 cases the remuneration of the regulatory stafigfinitely lower than the one of the st3
members of the privately owned regulated (energy) companies (in two cases the differen
substantial)

This segment of the financial independence of theegulatory authorities (includingadequate
remuneration of staff with relative high level of education amdth special expertigeshoud be
strengthened Ctherwise the NRAs cannot hire thight staff members to the right place from the labg
market andobr can lose trained staff members leaving the regulator and going to the regulated comj
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Question5.19. Are salaries of Board members and staff regulated by a national law?

Inm2 NB (icKdeshe salaries ofegulatoryBoard members and stadfe regulated by national layor
in three cases presidential or governmental decree). In these caséeethaatiort means determining
the highestsalaryceiling, or the allowed range of salaries, or settirggcoefficient which is multiplied &
the fixed salary base according to the grade of the position.

In 5 cases the NRAs are responsible for setting the salary level of the regulatory Board members
this is not regulated by law or different decrees.

This picture does not show high level of financial independence in human resource management
of the ERRA members.

2.5. Transparency

The NRAhouldcarry out its tasks in a transparent manngratmeansthe NRAshould prepareadopt and
publish tteir rules ofdifferent procedures (like licensing, tariff setting, network code approval and other
important regulatory tasks)Theseprocedural ruleshould includehe application process, the necessary
documents to be attached, the evaluation aspectd #re procedures for decision makinfransparency
also means that the NRA&Bould haveclear contact points for all stakeholders and publish information on
their own organisation and structure.

Another aspect of transparendg that the NRAs should cottsstakeholders before taking important
decisiongpublishing documents ahead of public consultations and orgamisimayltation for the different
segments of regulatory stakeholderdhe most advanced way of transparency, if the RBlistes
document dter public consultation giving an overview of the comments received, of those that were taken
into account and the reasons why other comments were not taken into account.

Third aspect of the regulatory transparency means makesldhisions of the NRA alable to the public

(this practice strengthethe S @ f dzr GA 2y 2F GKS NI 3Idz D dHasN\ll angbledhg S F A
parties affected by a decision and the public to be informed about the reasons why a decision was taken
and, hence, beauoe aware of the impartiality with which the NRA fulfils its duties and exercises its powers.

The following 3 questions try to identify the transparency level of the M&y&sding reasoning and
justification of decisions, consultation process padlicity of decisions.

Question6.1. Are regulator decisions fully reasoned and justified to allow for judicial
review?

The answers:

Value Count Percent
Yes 26 100.0%
No 0 0.0%
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The regulatory decisiorare fully reasoned and justified icase ofall ERRAnembersto inform the
involved and interested partiedbout the reasons why a decision was ta&ed to allow judicial review

The guestion was rather general, so the scale and deepness of the reasoning and justification cou
identifiedfrom the simple aswers

Question6.2. Do you provide information on regulatory decisions available on the
public domain (e.g. website)?

The answers:

Value Count Percent
Yes 26 100.0%
e No 0 0.0%

100,0%

All ERRA members apeoviding informationon regulatory decisions available on the public don
(officialwebsiteof the authority.

In addition to this publicity form 7 NRAs publish their tmlaking type and tariff related decisions in {
official gazette of the government or in a national newspaper.

In some of those countries, where the open public atiasons (like public hearings) are required by
and it is the generally used practice, the NRAs announce information related to the different sta
elements of the decision making process.

In limited cases thdecisions are published in other ¢arages than the national one(s) (in most caseq
other language is English).

Some regulators established public information bulletins and good relation with the mass media pU
regulatory positions.

In some cases the regulatory decisions are dwtband relevant stakeholders notified via website p
the decision itself is taken.

Question6.3. Is there any procedure to involve the government institutions and the
regulated industry in the regulatory decisions (e.g. consultation process)?

Theanswers:

Value Count Percent

N

5'3% Yes 22 84.6%
No 4 15.4%

Yes
84,6%
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In 22 cases (85%)ere is some consultativerocedure to involve the government institutions and
regulated industry in the regulatory decisipméich demonstrate high level of transparency.

There are different consultation procesgmplemented in ERRA countries, such as

- In several cases the NRA establishes its rules of procedures for different type of consatalt
public hearing, establishing the framework and clear guidelines for prompt and effi
proceedings and famlecisions within the regulatory competence, respecting the requireme
the transparency of all actions and proceedings by enabling the receipt of necessary inpl
all interested parties (general public, industry, government, etc.).

- In some caseshe NRA isobligated by law to organize open meetings for the public W
considering applications or requests related to ligems pricing, and drafting gener
administrative actsThe Commission shall discuss with the interested parties the basiplesi
set in the draft and shall allosufficient timefor preparation of opinions on the draft.

- Ly 20GKSNJ 6ft AYAGSRO OFasSa O2yadzZ GFadAz2y LN
Regulatory Asset Base (RAB) related decisions.

- There are cses, when open public consultation is applied for any regulatory decisions.

- In several cases the consultation (publication of drafts and collecting opinions and cojif]
managed through the Internet (website).

2.6. OtherRegulatoryAspects oindependere

In the last subchapter of the Survey Questionnaire we asked some additional aspects of regulatory
independence in the followingsues;

- adequate human resources and average salary level of the staff and decision makers
- regulatory competencies and maiansiderations behind the regulatory decisions

Finally the NRAs were asked to give some general remarks, comments and potential proposals in order to
safeguard regulatory independence.

Thenecessityof havingadequate human and financial resourcdNRALO carry out its dutiesvas already
discussed in the framework dFinancialh Y R S LIS y Gy tDeScbmplexity of (energy) regulation, an
NRA must be able to attract sufficiently qualified staff with various backgrounds (lawyers, economists,
engineersetc.).

Comparabilityof the answers related to the number of staff and average salary level of staff and Board
memkersis limited The adequate number of staff is very magipendson the list of regulatory duties and
competencies and on thecopé number andstructure of the regulated industries (e.g. the workforce
required to determine distribution tariff depend on thumber of DSOs). The same limitation exists
comparing the average salary levels, which should be analysed together with thelrzzkground and
national situation!

Question7.1. Facts and Figures

7.1. a. Please provide information on the total number of employees in your authority!

Thetotal numbers of employees in the different regulatory authorities vary very much in beRiesmd
581. 11 NRAs have less than 100 employees (from which 9 have less tl8aNFA% have staff numb
between 100 and 200, while the staff numbersdNRAs idelonging to the category between 300 g
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600.
The comparability and the evaluatiorof the number of employees argery limited! Evaluating e
adequate number of staffine should analyse at least the following conditions:

- the type of industries (gas, electricity, district heating, oil, water supplg@amdge system, an
others)

- the structue of industries (e.g. the number of distribution and supply companies, PXs,
storage facilities),

- the core and the additional regulatory responsibilities,
- the possibilities to outsource special regulatory tasks (involve outside experts to the work),

- the tariff setting methodologies (benchmark based, setting individual tariff elements or apq
methodologies, ...).

7.1.b. Please provide information on the average salaries of Staff Members!

The average salaries of employees in the differeguilatory authorities vary very much.
The comparability and the evaluation of these figures are very limited! Evaluating the adequate sa
of staff one should analyse at least the following conditions:

- the complexity of the core and the additidmagulatory responsibilities

- the adequate internal structure of the NRA fitted to the tasks and dutiew (Hany highly
educated and experienced layers, engineers aoonomists are required to perform all t
regulatory duties on a professional way?),

- the balance between internal regulatory activities and potential outsourced ones,

- the conditions of the different segments of national labour market,

- the potential additional remuneration methods additional to salaries (like special pension fg
healthcare system, ...)

Looking back to the answers of ttetatedquestiong5.14.¢ 5.19) the general picture shows that there
general room for salary increase to ensure adequate human resources at ERRA member NRAS!

7.1.c. Please provide information ke average salaries of Board Members!

The average salaries of Board Members in the different regulatory authorities vary veryomelof the
NRAs qualified this information confidential jefimakes the analysis even more complicated.

The comparality and the evaluation of thavailable figuress very limitedg as it was introduced unde
the previous question (7.1.1.)

Looking back to the answers of the related questions (§.84.9.) the general picture shows thatmost
of the cases oERRAnembersthere is general room for salary incredsethe Board Membert ensure
adequate human resourcesd strengthen the autonomous decisions of HiRAs!
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Question7.2. Which institution has regulatory competency?

The answers:

The

regulatory Value Count Percent
OFity
The regulatory authority only 19 73.1%
The regulatory authority and another
. . 2 7.7%
independent authority
The regulatory authority and the parliament 1 3.9%
competencie 2 A
& Pafgasr;e"‘ a“;h;’;/“y The regulatory authority and the government 4 15.4%
The regulatory authority has onl
e v y 0 0.0%

consultative competencies

In 19 cases (73%) the ERRA member NRA is the only national authority, which institution has 1
competences. This result of the analysis shows that most of the ERRA members are designa
entities empowered with the necessary responsibilitiefunction as sole regulatory authority in t
country, to be able to take autonomous decisions.

In 4 cases the NRA shares the regulatory competencies with the government (there was no
guestion in this Survey asking of the shared responstilliig the general practices shows, that in s@
cases the government keep competencies in licensing/authorisation and household tariff setting).

In 2 cases the NRA shares the regulatory competencies with another independent authority (in 1 d
the Rarliament).

Question7.3.Considerations identified in the decisions of your regulatory body?
(Please list priority as well)

The answers:
ik Value Count Percent
Technical (system operation, reliability,
nical (sy P v 6 23.1%
quality of supply)
Commercial (RoE, RoR, ...)) 1 3.9%
Consumer protection 1 3.9%
Supporting . .
competition  CO Supporting competition 3 11.5%
11,5% protection S;Sp’ilg/?
35% 38% Social policy expectations of the government 0 0.0%
Other 15 57.7%

It is important that the NRA is not only given quite extensive duties but also the necessary powsq
able to carry out its duties. For this purpose, the regulatory authority shalklameng others; at least
the following powers:

- to issue binding ecisions ontechnical parameters of the energy systems (system operg
reliability, quality of supply)

- to impose any necessary and proportionate measures to promote effective competitio
ensure the proper functioning of the market

- to provide adeqate economic (commercial) environment for the regulated companies wit
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necessary financial incentives to maintain and develop the regulated asset;
- to understand and protect the interest of the consumers

In some cases the regulator considers sociatypekpectations of the government.

The answers to the question, whichefto identify these considerations and the priority, show v
diverse picturén what is the basis of regulatory decisions
- 15 NRAs (58%) answered, that all the listed aspectecurallytaken into consideration in the
regulatory decisions (without any priority),
- 6 NRAs (23%) highlighted the technical parameters of the energy systems (system of
reliability, quality of supply) as most important consideratiornthe decisios)
- 3 NRAs (12%) mentioned that the support of competition is the most important asp
regulatory considerations
- b2yS 2F GKS bw!a aStSOGSR GUKS daz20Alrt LR
and (except one) all of those, who gapriority order among the listed consideratiayave the
lowest priority to this aspect.

Question7.4. Comments to the regulatory independence

The original question/Any other comments you would like to make with respect to regulatory
independence? Atior proposals in order to safeguard independence in cases where it is detected that it is
not effectively guaranteed? Please indicate in which direction this could be done, if you consider that this
should be a collective effort of Regulators.

Theanswers:

Those NRAs who generally commented the aspects and elements of regulatory independence hi
some important measures to safeguamdependence:

- The financial independence of the Regulator is very important in order to guaranty all
conditions (human resources and adequate working environment) of efficient ope
predictable, consistent, professional, and fwhscriminative autonomous ds@mns.

- The regulatory responsibilities (tasks and duties) together with the necessary power (in
FAYILYOAlIf AYRSLISYRSYyOSO &aK2dz R 6S d&3dz NI

- A critical factor for NRA successful operation, and especially in countries with limitedntriag
independent public institutions, is existence of strict safeguards in the primary legi
supporting the two main elements of NRA independence:

- Integrity: insulation of improper influencesdigtance from theregulated companieg
consumers and pitical authorities); legally distinct and functionally independetatus,

- Expertise: existence, development and application of technical expétisieg into
consideration the influence of the regulatory framework on the energy markets
investmenj ¢ separate annual budget allocation with autonomy in its implementa
ensuring adequate human and financial resources.

50
6 ERRA 2015



3. Gilardi Index Method andResultsMeasuringRegulatoryindependence

3.1. Theoretical background

Fabrizio Gilardprepared a measurement system on tifiermal and informal aspects of regulatory
AYRSLISYRSYyOSs GKSANI O2y OSLIidA®f ATFGA2YZ FyR G(GKSANJ

Gilardi, in his article [11], explained the reason why he upgraded a formerly prepared methoan@ukter
all ¢ 1992) to be able to evaluate the credibility of actions, namely delegation of regulatory powers to
independent agencies.

In fact, governments are increasingly willing to abandon some of their regulatory competencies in favour of
institutionsthat are not democratically accountable, and that are insulated from political influence. This is
one of the main institutional features of the rising regulatory state (La Spina and Majone 2000).

ToSELX FAY RSEtS3IFGA2y T (KS§ thal oMEhRdnts Hdefaieowkrs ihJBrdeKtS & A &
enhance the credibility of their policies, has been suggested and is now widely accepted. While this
hypothesis is theoretically well founded, however, it is empirically deficient since it has never been
systematically tested before. Gilardi aimed to examine whether this hypothesis is consistent with empirical
evidence.

Gilardi in his articles offered an empirical assessment of oneestablished hypothesis about a new

institutional feature of most western BB LISy O2dzy iNAS&ad 1S &adzaA3ISEaGSR |
agency independence leading to a single independence index.

To evaluate to what extent credibility concerns have an impact on the independence of regulatory agencies,
Gilardi has constructeda data set with information on regulators for five sectors (electricity,
telecommunications, financial markets, food safety and pharmaceuticals).

The index is focused on formal independence. This can be divided into five main dimensions, namely the
agencyK SR aidl Gdzas GKS YIylFI3SySyid o02FNR YSYOSNRQ ai
the government and the parliament, financial and organizational autonomy, and the extent of delegated
regulatory competencies.

The indicators associated to #evariables are presented in detail in the following table.

Table: Formal independence of regulatory agencies

Dimension/Indicators Numerical coding
Weight Coding
Status of the agency head 0,2
Term of office
over 8 years 1
6-8 years 0,8
5 years 0,6
4 years 0,4
fixed term under 4 years or at the discretion of the appointer 0,2
no fixed term 0

6 Policy credibility and delegation to independent regulatory agencies: a comparative empirical qrialysigl of
European Public Policy, 20Fabrizio Gilarjli

"The Formal Independence of Regulators: A Comparison of 17 Countries and 7- Seggsolitical Science Review
11(4), 2005Fabrizio Gilardj Universite de Lausanje

® The independence of regulatory authoritiggalrizio Gilardand Martino Maggettix, published inHandbook of
Regulation, Cheltenham, Edward Elgar, 2010
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Who appoints the agency head?
the members of the management board
a complex mix of the parliament and the government
the parliament
the government collectively
one or two ministers
Dismissal
dismissal ismpossible
dismissal is possible, but only for reasons not related to policy
there are no specific provisions for dismissal
dismissais possible at the appointer's discretion
May the agency head hold other offices in government?
no
only with the permission of the government
yes/ no specific provisions
Is the appointment renewable?
no
yes, once
yes, morghan once
Is the independence a formal requirement for the appointment?
yes
no
Status of the members of the management board
Term of office
over 8 years
6-8 years
5 years
4 years
fixed term under 4 years or #te discretion of the appointer
no fixed term
Who appoints the members of the management board?
the head of the agency
a complex mix of the parliament and the government
the parliament
the government collectively
oneor two ministers
Dismissal
dismissal ismpossible
dismissal is possible, but only for reasons not related to policy
there are no specific provisions for dismissal
dismissal is possible at the appointer's discretion
May themanagement board hold other offices in government?
no
only with the permission of the government
yes/ no specific provisions
Is the appointment renewable?
no
yes, once

52
6 ERRA 2015

0,2

0,75
0,5
0,25

0,67
0,33

0,8
0,6
0,4
0,2

0,75
0,5
0,25

0,67
0,33



yes, more than once
Is the independence a formrabjuirement for the appointment?
yes
no
Relationship with government and parliament
Is the independence of the agency formally stated?
yes
no
What are the formal obligations of the agency viags the government?
there areno formal obligations
presentation of an annual report for information only
presentation of an annual report that must be approved
the agency is fully accountable to the government
What are the formal obligations of the agenest -vis the parliament?
there are no formal obligations
presentation of an annual report for information only
presentation of an annual report that must be approved
the agency is fully accountable to the parliament
Which body, other than a court, can overturn the decisions of the a
where the latter has exclusive competence?
no body
a specialised body
the government, with qualifications
the government, unconditionally
Financial and organizational autonomy
What is the source of the agency's budget?
fees levied on the regulated industry
both the government and fees levied on the regulated industry
the government
How is the budget controlled?
by the agency
by the accounting office or court
by both the agency and the government
by the government only
Which body decides on the agency's internal organisation?
the agency
both the agency and the government
the government
Which body is in charge of the agency's personnel policy (hiring ant
staff, deciding on its allocation and composition)?
the agency
both the agency and the government
the government
Regulatory competencies
the agency only
the agency and another independent authority
the agency and the parliament
the agency and the government
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0,2

0,67
0,33

0,67
0,33

0,67
0,33

0,2

0,5

0,67
0,33

0,5

0,5
0,2
0,75

0,5
0,25



the agency has only consultative competencies 0

Each indicator is numerically coded on a scale of O (lowest level of independence) to 1 (highest level of
independence). In order to construct a single independence index, the individual indicators are aggregated in
two steps. First, the indicators are aggpted at a variable level. The value of the varihiel index is

simply the mean of the corresponding indicators. Then, varebé&tindicesare aggregated into a single
independence index, which once again is simply the mean of the five veiadbiadices In other words,

to each variable is attributed the same weight and thus, implicitly, the same relevance. (One could
reasonably argue here that this or that variable, say agency head status, is more relevant and thus deserves
to be weighted mae ¢ Gilardi in his article answered to this potential question; combining variables is
unavoidably arbitrary, so the simplest way, by attributing the same weight to each variable.)

3.2. Practical us of Gilardi index (limitations amdsumptions) in this Sy

As we introduced the background of this Survey in theG#bl LJG SN momd> (KS IFdaxNB i O
YSGK2RQ ol aSR ljdzSadAz2yylIANBS 4Fa | YSYRSR 0dzLJANI RS
evaluation of regulatory independence. This new joint (EERERA) questionnaire took into consideration

the original questions, but changed some ofnthand restructured the potential (multiple choice) answers,

which limit the use of answers calculating the Gilardi Index. To be able to calculate the different Gilardi
indicesand to create aggregated results for comparison of ERRA members to each ditivathanther

RRAs, we made the following assumptions:

- Among those ERRA members, who participated in the Survey there are 4 NRAs where the "Board of
Commissioners" (Called in the Gilandiex questioner: "management board") as collective decision
making body does not exist. The Chairman/ President is the only authority managing the regulatory
authority and taking actions (proceeding) externally. In one case the Board exists, but efstead
functioning as collective decision making body, it has special role whereas the Regulatory Board is
particularly the authority of the appeal. In these four cases we cannot calculate the Board related
Gilardiindicesbased on the original scoring systdmy instead, we use the same score what the
relevant country has for the "independence status of the regulatory head". We calculate the
aggregated Gilardindices of these four NRAs with these artificially generated scores for
comparability purposes.

- Inthe question Q 12.; if the President of the Country appoints the Head of the Regulatory Authority
the same score was calculated as the answer of "complex mix of the parliament and the
government". In the case, when the Prime Minister the Head of the Regukaithority the same
score was calculated as the answer of "the government collectively”.

- The question Q 14. of the Gilardi index was not incorporated into the ERRA Survey Questioner. The
scoring of this question is based on the answers to the SuresyiouQ 1.3.

- The questions Q 16. and Q 26. of the Gilardi index were not incorporated into the ERRA Survey
Questioner. The scoring of these questions is based on the answers to the Survey questions of Q
1.3., Q 2.4. and Q 3.4. In those cases, where ppeiatment criteria's are related to educational
background and expertise, but no requirements on independence from the regulated industry
and/or politics The given score was zero.

- The question Q 32. of the Gilardi index ("What are the formal obligatfche agency vik-vis the
government?") was not incorporated into the ERRA Survey Questioner. The scoring of this question
is based on the answers to the Survey questions of Q 1.2. In those cases, where the regulatory
agency should assist the implemeidatof the energy policy; the given score was: 0,33.
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- The question Q 34. of the Gilardi index ("Which body, other than a court, can overturn the decisions
of the agency where the latter has exclusive competence?") was not incorporated into the ERRA
Survey Qestioner. The scoring of this question is based on the answers to the Survey questions of Q
1.6.

- The "Dismissal" related question Q 13. of the Gilardi index was incorporated into the ERRA Survey
Questioner with different multiple choice of answers. Téaring of this question is based on the
answers to the Survey question Q 1.3.

3.3. Results of Gilardi index calculation
Thefollowing graphs expressively demonstrate the results of the calculafitins analysed dimensions

Status of the agency head

Thisdimension has 6 different indicators, which are related to the fix term, the formal requirements and
conditions of appointment, the renewability of appointment, the safeguards against dismissal and the
independence requirements from government and industry

Based on the calculated results of this dimension of the Gilardi index we can see a loslakxe! of
independence in the ERRA averdgeddx=0,8) as thesecond lowesfigure among the five dimensions of
formal regulatory independence. Thwuntry by country analysis shows that the Gilardi index of this
dimension does not readmdex9,6 level in6 cases(23% of the 26 NRAshd none of them reaches the

level of 0,8
S RN

\\§L\5 \vﬁ
This dimension has 6 different indicators, which are similar to the previous dimension (related to the fix
term, the formal requirements and conditions of appointment, the renewability of appointment, the
safeguards against dismissal and the independergpgrements from government and industry).

Gilardi index (one aspect of Status of the Regulatory Authority Head

formal independence)
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Status of the members of the management board

In this dimension of the Gilardi index we can see a relatvderatelevel of independence in the ERRA
average (Index=01% as thelowest figure among the five dimensions of formal regulatory independence.
The ountry by country analysis shows that the Gilardi index of this dimension does notna=ch 6 level

in 8 cases 1% of the 26 NRAsJhe fact, that there aréour NRAs where the "management board" as
collective decision making body does not exisitdithe correct evaluation of this particular dimension of
the Index.
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Relationship with government and parliament

A a

This dimension has 4 different indicators, which are related to the legally stated independence, the formal
obligationsvist -visthe government and the parliament, and the challenging possibilities and conditions of

regulatory decisions.

Based on the calculated results of this dimension of the Gilardi index we can see a relative high level of

independence in the ERRA average #r0¢#4) as the second highest figure among the five dimensions of

formal regulatory independence. The country by country analysis shows that the Gilardi index of this
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Financial and organizational autonomy
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In this dimension of the Gilardi index we can semlerate level of independence in the ERRA average
(Index=071) as thethird lowest figure among the five dimensions of formal regulatory independence. The
country by country analysis showscomplex picturethe Gilardi index of this dimension does not reach
Index=06 level in7 cases Z7% of the 26 NRAsyvhile on the other hanthe index issqual or higher than
Index=0,75 in 74 cases (65% of the 26 NRAsJhis dimension of regulatory independence definitely need
enhancement in several cases (as thecdpter2.3. of this reporhighlighted).

Regulatory competencies

This dimension has one indicator, which is related to the core regulatory compsiemcather these are
inside or partially outside of the appointed regulatory authority.

Based on the calculated results of this dimension of the Gilardi index we can see high level of independence
in the ERRA average (Inde88),as the highest figure amgrthe five dimensions of formal regulatory
independence. The country by country analysis shows that the Gilardi index of this dinsereaching the
maximum value (Index=1) 20 cases (7% of the 26 NRASs), which means that in these countries the NRA is
the only regulatory authority responsible for the core regulatory competencie8.das2s (8% of the 26

NRAS) this valuséqual orhigher than Index=6,
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